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KUNSTLER & KUNSTLER 


ATTORNEYS AT LAW 
» 

Si) FIFTH AVENUE 

NEW YORK,N.Y. 10017 


WILLIAM M. KUNSTLER MURRAY HILL 2-6317 ARTHUR KINOY 
MICHAEL J. KUNSTLER OF COUNSEL TO THE FIRM 
CABLE “KANDKLEX”’ 


STEVEN J.HYMAN 


June 12, 1968 


Hon. Nathan Paulsen 
Clerk, United States Court of Appeals 
United States Court House 
3rd Street and Constitution Avenue 
Washington, D. C. 
Re: Hobson v. Hansen 
Nos.21,167 and 21,168 
Dear Nate: 


As you undoubtedly know, the brief for appellees was filed 
late yesterday with your office. The filing was consummated 
only because your office was kind enough to wait for the briefs 
which were delayed by the vagaries of Eastern Airlines. 


Some of my associates did the actual job of filing the 
briefs with a woman in your office described to me only as "gray- 
haired". They reported back to me that she was extremely vitu- 
perative about me personally and my legal abilities, and that 
certain rather intemperate remarks were made in their presence 
and in the presence of several reporters who were awaiting the 
filing. 


Since I was not there, I cannot vouch for what, if anything 
was said, but my informants are normally accurate people not given 
to either exaggeration or hyperbole. If what they have told me 
is so, and I have no reason to doubt it, I feel that I ought, at 
least, bring it to your attention. It may be that there was a 
complete misunderstanding of what went on insofar as my informants 
are concerned, but, at the moment, I am deeply upset by the infor- 
mation at my disposal. 


I well may be the world's worst lawyer, but I do not think 
that comments as to my legal abilities - or lack of them - ought 
to be aired in front of my clients, friends and associates, parti- 
cularly when the press is present. I can't imagine what I have 
done insofar as the clerk involved is concerned as I know very few 
people in your office and have always been‘ treated kindly and 
considerately by you and everyone there with whom I have come in 
contact, and I hope that I am not, through misinformation, doing 
her a disservice. But I do feel that, since the matter was brought 
to my attention, I ought to contact you so that the incident can 
either be put in its true light or a repetition thereof avoided. 
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I thoroughly dislike writing a letter like this and 
deliberated for some time before doing so. I am not a brooder 
or a fault finder by nature, but the circumstances of the 
matter as they have been imparted to me seemed, finally, to 
merit at least an anguished inquiry on my part. 


Cordially yours, 


William M. Kunstler 
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LAW OFFICES 


COLE AND GRONER 
ALAN Y. COLE 1730 K STREET, N. W. AREA CODE 202 


IsAAc N. GRONER WASHINGTON, D. C. 20006 FEDERAL 8-7766 
HERBERT J. GILDENHORN 
STEPHEN E. Moss 


DAvID EPSTEIN May 5.55 1968 


JerrRY D. ANKER 
HARVEY J. ROTHBERG 


William Kunstler, Esquire 
Kunstler & Kunstler 

511 Fifth Avenue 

New York, New York 10017 


Dear Bill: 


Enclosed is the notice of oral argument which 
I received today. I noticed that the Court is still sending 
notices to you at Bill Higgs' old address. I think you 
should send them a letter stating your correct address so 
that you will receive communications directly. 


Howard Westwood of Covington and Burling called 
me today to request that when your brief is filed, he would 
like five copies. I told him that I would see that he got 
them, so I would appreciate it if you would make goon on 
my commitment. 


Incidentally, I received your check for $50.00; 
but I have not yet received the additional $5.00 which we 
expended for the certified record and cab fares in connection 
with the Powell matter. 


Best personal regards. 
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KUNSTLER & KUNSTLER 
ATTORNEYS AT LAW 
511 FIFTH AVENUE 


NEW YORK,N.Y. |OO17 


WILLIAM M. KUNSTLER MURRAY HILL 2-8317 ARTHUR KINOY 


MICHAEL J. KUNSTLER OF COUNSEL TO THE FIRM 
CABLE “KANOKLEX” 
STEVEN J.HYMAN 


June 11, 1968 


Mrs. Patricia Saltonsall 
43-51 Klingle Road, N.W. 
Washington, D. C. 


Dear Pat: 

Inside you will find forty copies of the brief. 
The original which is stamped "original" and 24 other 
copies making a total of 25 must be filed with the Clerk 
of Court of Appeals today. 

Out of the remaining fifteen, please see that 
all lawyers get copies and that they are distributed to 
all important press representatives. If you have any 
questions, please call my office. 

Best regards. 


Very truly yours, 


WMK/pk WILLIAM M, KUNSTLER 


WILLIAM M. KUNSTLER 
MICHAEL J. KUNSTLER 


STEVEN J.HYMAN 


VP 
Z Te: 
\adoo AdO9 
Ouax Ouyx 
a ELS 


KUNSTLER & KUNSTLER 
ATTORNEYS AT LAW 
5) FIFTH AVENUE 
NEW YORK,N.Y. 10017 


MURRAY HILL 2-8317 ARTHUR KINOY 


OF COUNSEL TO THE FIRM 
CABLE “KANDKLEX” 


June 11, 1968 


Robert Carter, Esq. 
General Counsel, 
N. A. A. C. P. 


1790 Broadway 


New York, N. Y. 10019 


Re: Hobson matter 


Dear Mr. Carter: 


Pursuant to your recent request, this will 


inform you that appellees have no objection to your 
motion to appear amicus curiae in the above case. 


WMK/pk 


Sincerely yours, 


WILLIAM M. KUNSTLER 
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Copies Of Hobson = Hansen Appeal Brief Sent to: 
June 11,1968 


1. Thomas Jagkson, ned 
1701 K, S*reet N.W 
WAshington, D.C. 

2. Ralph Templeton,Wsq., 
National Capital Area 
1424 16th Street N,W. 
Washington, D.C, 


3. Mrs, Diana H, Josephson 
Covington & Burling 
Unio TRust Building 
W_shington, D ,Ce 


4, Charles Fishman . 
NAACP ler 
1790 Broadway 
New York, New York 100 


« Court's Opinion 

« Hansen"s Braef 

- Brewster’ Brief 

. Findings Of Facts & Conclusion Of 
Law 
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KUNSTLER & KUNSTLER 
ATTORNEYS AT LAW 
5i1 FIFTH AVENUE 
NEW YORK,N.Y. |OOI7 


MURRAY HILL 2-8317 AATHORIKINGY 
WILLIAM M. KUNSTLER 


OF COUNSEL TO THE FIRM 


MICHAEL J. KUNSTLER CABLE “KANDKLEX”’ 


STEVEN J.HYMAN 


June 3, 1968 


Philip Hirschkop, Esq, 
110 N, Royal Street, ' 
Alexandria, Virginia 22314 


Dearer hid: 


With reference to our discussion today, 
I am enclosing our latest annual report which might be of interest 
to Mr, Kleinmann, In particular, his attention should be called 
to P,8 and the discussion of Hobson v. Hansen. 


The law center is now framing complaints 
regarding school cases is Newark, N.J,, New York, N.Y. and Gary, 
Indiana, In the latter city, the lead plaintiff is expected to 
be Mayor Richard Hatcher, 


Because of our growing expertise in 
these lawsuits, particularly in urban centers, it is hoped that 
we can establish a relationship with the NEA, As you know, we 
are a tax-exempt organization with a growing reputation in many 
areas of constitutional law, 


I would suggest that you try to arrange 
a meeting between Mr, Kleinmann and some of the trustees of the 
law center, Perhaps this can be arranged for June 26th, the date 
of the argument of the appeals in Hobson v. H sen, when I expect 
to be in the District of Columbia, 


| Thanks for your help in the Georgetown 
matter, It is very much appreciated, 


As_ ever, 


~~ 


WilTtiam M, Kunstler 
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KUNSTLER & KUNSTLER 
ATTORNEYS AT LAW 
Sil FIFTH AVENUE 
NEW YORK,N.Y. 10017 


MURRAY HILL 2-8317 ARTHUR KINOY 
WILLIAM M. KUNSTLER 


ae OF COUNSEL TO THE FIRM 


MICHAEL J. KUNSTLER CABLE “KANDKLEX”’ 


STEVEN J.HYMAN 


June 3, 1968 


Philip Hirschkop, Esq., 
110 N, Royal Street, ' 
Alexandria, Virginia 22314 


Dear Phil: 


With reference to our discussion today, 
I am enclosing our latest annual report which might be of interest 
to Mr, Kleinmann, In particular, his attention should be called 
to P,8 and the’ discussion of Hobson v. Hansen. 


The law center is now framing complaints 
regarding school cases is Newark, N.Ji, New York, N.Y. and Gary, 
Indiana, In the latter city, the lead plaintiff is expected to 
be Mayor Richard Hatcher, 


Because of our growing expertise in 
these lawsuits, particularly in urban centers, it is hoped that 
we can establish a relationship with the NEA, Ags you know, we 
are a tax-exempt organization with a growing reputation in many 
areas of constitutional law, 


I would suggest that you try to arrange 
a meeting between Mr, Kleinmann and some of the trustees of the 
law center, Perhaps this can be arranged for June 26th, the date 
of the argument of the appeals in Hobson v. H nsen, when I expect 
to be in the District of Columbia, 


Thanks for your help in the Georgetown 
matter, It is very much appreciated, 


As ever, 


~~ 


Wiltiam M, Kunstler 
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KUNSTLER & KUNSTLER 
ATTORNEYS AT LAW 
Sil FIFTH AVENUE 
NEW YORK,N.Y. 10017 


WILLIAM M. KUNSTLER : MURRAY HILL 2°6317 ARTHUR KINOY 


MICHAEL J. KUNSTLER OF COUNSEL TO THE FIRM 


CABLE “KANDKLEX” 


STEVEN J.HYMAN 


March 28, 1968 


Clerk, 
United States Court of Appeals, 
John Marshall Place, 
Washington, D.C. 
Re: Hansen v. Hobson 
Deareoin: Nosie2llG/ 521168 


I understand that the certificate of service attached 
to a motion submitted to you yesterday did not meet with your rules. 


I accordingly submit another certificate which I would 
appreciate being attached to the said motion which will then, I imagine, 
be tendered to the court. 

rf 


a 


yery truly yours, 


if 


Cte t. rn fe TiAl 


liam M. Kunstler 


CERTIFICATE OF SERVICE 
The undersigned, one of the attorneys for appellees, herewith 
certifies that on the 27th day of March, 1968, he served by prepaid 
United States Mail the attached motion upon F. Joseph Donohue, Thomas 
S. Jackson, Edmund D. Campbell and John L. Lasky, Esqs., attorneys 
for appellants, addressed to them at their office, c/o Jaekson, Gray 


and Lasky, Esqs., 1701 K Street, N.W., Washington, D.C. 


(jt rt (Laer 


William M. Kunstler 
March 28, 1968 
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April 10, 1968 


Fs Joseph Donohue, Esq. 


Thomas S. Jackson, Esq. 

Edmund D. Campbell, Esq. 

John L. Laskey, Esq. | 

c/o Jackson, Gray & Laskey, Esqs. 
1701 K Street N.W. 

Washington, D. C. 20006 


- Re: Smuk_ and Hanson v. Hobson | 
Gent lemen: 


In view of the anticipated briefing schedule established by the 
Court of Appeals in the above matter, I would suggest that we 


work out a procedure for designating the portions of the record 


to be duplicated. I realize that under the Rules you have the 
responsibility for peeves the Joint Appendix but that I would 
@ portions of the record I would wish to have 
included. I understand from the Deputy Clerk that the Court will 
accept almost any form of duplication ~ ~ even xerox - = as long 
as each of the seven judges who will be sitting will have a set 
of the appropriate documents and transcript. 


It is also my understanding that the Rules provide for the filing 
by appellants of a statement of points upon which they expect to 


‘rely. I would appreciate receiving from you such statement as 


early as possible in order to determine what portions of the 
record I would want to include in the Joint Appendix. 


Very truly yours, 


WMK/ pk | WILLIAM M, KUNSTLER 


ec: Jerry D. Anker, Esq. 


Cole & Groner, Esqs. 
1730 XK Street, N.W. 
Washington, D. C. 20006 — 
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‘April 10, 1968 


Mr. Julius W. Hobson 
 @/o Pat Saltonstall 


4351 Klingle Street, N. We 


_ Washington, DC, 
‘Dear Julius: 


Cain. have learned: ion the Coat oe oh eals that an order 
will shortly be entered establishing the POLL ow Oe iddnsegals,| 
lias for the Smuk and Hansen appeals: 


Appellants! Brief May 6 | 
Appellees! Brief pate 1l 

Reply Brief f June 21 — 
Oral Argument Sometime durin 
er Soy yf week of June 2 


The order will set. a limit of 75 pages for these briefs. 


$4! 


oy would: suggest that we start to talk about finances as soon 
as possible as our brief should be printed and we have only 
aris relia in ight bo ere ee it. 


Very es yours, 


William M, Kunstler 


Isaac N. GRONER WASHINGTON, D. C. 20006 FEDERAL 8-7766 
HERBERT J. GILDENHORN 

, Ds STEPHEN E.Moss 

SG EPSTEIN 

m4 JERRY D. ANKER 


ie. Ba rveY J. ROTHBERG Aprig 8 : 1968 


LAW OFFICES 
COLE AND GRONER 
1730 K STREET, N. W. 


AREA CODE 202 


William M. Kunstler, Esq. | $3) 
Kunstler, Kunstler & Kinoy ea: 
511 Fifth Avenue ee 
New York, New York 10017 


Dear Bill: | ee 
Al Stevas, the Deputy Clerk of the Court of Appeals, 

called me today to inform me that the Court will shortly enter — 

an Order establishing the following briefing schedule for . 

the Smuck and Hansen appeals: 


Appellants' Brief May 6 


Appellees! Brief June. Wt« A 
Reply Brief June 21 ag eee 
Oral Argument Sometime during 3 

week of June 24 £? 


the Order will set a limit of 75 pages for the briefs. a 


Under the Court's Rules, briefs can be filed initially 
in typewritten form, so long as they are simultaneously sent 
to a printer and no changes of substance are made after filing. 
Stevas told me that. the Order will provide that the printed 
briefs must be filed’ by June 17, to give the Court an adequate 
opportunity to read them before the argument. 


The Court will leave it to the parties to work out a 
procedure for preparing a Joint Appendix. Stevas indicated 
that the Court will accept almost any form of duplication-- 
including Xerox--so long as each of the seven Judges who will 
be sitting on the case will have a set of the documents and 
testimony. I suggest that you contact the appellants' counsel 
directly to work out a procedure for designating the portions 
of the record to be duplicated. Under the Rules, the appellants 
have the responsibility for preparing the Joint Appendix, but 
you will have to designate the portions of the record you wish 
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William M. Kunstler, Esq. 
April 8, 1968 
Page 2. 


to have included. The Rules also provide for the filing 
by appellants of a statement of points to be relied upon 
on appeal. You will probably want to ask them for such 
a statement, in order to determine what portions of the 
record you will want to include in the Joint Appendix. 
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' HUGH H. OBEAR 


Law OFFICES 
DOUGLAS, OBEAR & CAMPBELL 


SOUTHERN BUILDING 
WASHINGTON, D.C. 20005 


CHAS. A, DOUGLAS (1862 - 1939) 
EDMUND D.CAMPBELL 
J.A.MARSHALL 
BENJ.W.DULANY 
RONALD E. MADSEN AREA CODE 202 
DANIEL WEBSTER COON 

783-7151 


January 30, 1968 


Hon. J. Skelly Wright 
United States Circuit Judge 
United States Court House 
Washington 1, D.C. 


Ingres enODSON ets al... 8V. Hansen. ebteale. 
CivilmActionaNo. S2- 66 


Dear Judge Wright: 


In paragraph 9 of the proposed Findings of Fact 
which we submitted to you yesterday (fifth line from the end) 
the following clause appears: 


"and the future disposition of this action, 

in the absence of an appeal (which no existing 
parties have noted) would as a practical matter 
impair and impede the interveners' ability to 
protect their aforementioned interests." 


The parenthetic insert in that statement is not 
Strictly accurate, because appeals were noted by Carl F. 
Hansen and by Carl C. Smuck. The validity of these appeals 
has been questioned by the plaintiffs. We suggest that the 
words in parenthesis, "(which no existing parties have noted)" 
be deleted for the sake of accuracy. 


Respectfully yours, 


F, JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN.L, LASKY 


EDC/aw 


‘William D. Kunstler, Esq. Attorneys for Interveners 


ile CNMAVE yy NEW RYOrK Olt ye LOO ly 
Jerry D., Anker, Esq’, 
L735 Oreekestreet S Washington. D.C, 
“Charles Ts Duncan,’-Esq., Corporation Counsel 
pevtSty i Cumbul icine wWashinetoniel. 0. 
David G. Bress, Esq., U.S. Atty., for the District of Columbia 
Court House, Washington, 1, D.C. 
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LAW OFFICES 


DOUGLAS, OBEAR & CAMPBELL 


SOUTHERN BUILDING 
CHAS. A, DOUGLAS (1862 -1939) 


HUGH H. OBEAR WASHINGTON, D.C. 20005 

EDMUND O.CAMPBELL 

J.A.MARSHALL 

BENJ. W. DULANY 

RONALD E. MADSEN : 

DANIEL WEBSTER COON January 29, 1968 AREA CODE 202 


783-715) 


Hon. J. Skelly Wright 
United States Circuit Judge 
United States Court House 
WashinecOne ly) sec. 


In re: Hobson, et al. v. Hansen, et al., 
Civil Action No. 82-66 


Dear Judge Wright: 


In compliance with your Honor's sug- 
gestion, we are enclosing, on behalf of the pro- 
posed intervenors (Carl F. Hansen, Reverend William 
D. Jackson and others) a suggested order permitting 
the intervention and including proposed findings 
of fact and conclusions of law. 


If your Honor desires, we shall also 
be glad to submit a proposed order on our motion 
for a stay of further proceedings pending determina- 
tion of the appeal. 


Copies of this letter and enclosures are 
being sent to opposing counsel. 


Respectfully yours, 


F, JOSEPH DONOHUE 

THOMAS S. JACKSON 

EDMUND D. CAMPBELL 
JOHN_L. LASKEY 


> , 5 Dr 
EDC 7Vp ; By rae we lnieere eet) | 
Enclosures Attorneys for Intervenors 
ec 


William D. Kunstler, Esq. and 
Jerry D. Anker, Esq. 

1001 Connecticut Ave. Washington, D.C. 
Charles T. Duncan, Esq., Corporation Counsel 
District Building, Washington, D.C. 20004 
David G. Bress, Esq., U. S. Atty. 
for the District of Columbia, 

Court House, Washington 1, D.C. 


December 1, 1967 


William B. Beebe, Esq., 

Glassie and Molloy, Esas., 

1819 H Street, N.W., | 

Washington, D.C. 20006 Rat Hobeon vy. Henao 
s s 


Dear Mr. Beebe: 


This will acknowledge receipt of your letter of November 
30, requesting appellees! permission to file an amicus curiae 
brief in the above matter, should the right to appeal of appellants 
be sustained, on behalf of the American Association of School 
Administrators. | 


Please be advised that appellees will not consent to the 
filing of the said brief. ; 


Very truly yours, 
William M. Kunstler 


wak/st 
ec. Jerry arker 
Hepbert O. Reid, Sr. 


HENRY H. GLASSIE 

ROBERT T. MOLLOY 

EDWIN H. PEWETT 

RAY S. DONALDSON 

GERALD J. O’ROURKE, UR. x 
WILLIAM B. BEEBE Le 
QUINN O'CONNELL | 
HERSHEL SHANKS ( 
ROBERT E. SIMPSON 
CHARLES MAJER 

JOHN P. DOWNES 


JOHN J. COLLINS 
EARLE S- BATES, JR. 
RICHARD M. JOHNSON 
JAMES M. KEFAUVER 
ALICE P. WEGMAN 


THOMAS M. COOLEY, If 
OF COUNSEL 


LAW OFFICES 
GLASSIE AND MOLLOY 


FEDERAL BAR BUILDING WEST VIRGINIA OFFICE 


CHARLES MAJER 
10533 MAIN STREET 
WASHINGTON, D.C. 20006 FAIRFAX, VIRGINIA 22030 


79)35273-2538 


1819 H STREET, N. W. 


202 223-1280 


November 30, 1967 


William M. Kunstler, Esquire 
Arthur Kinoy, Esquire 


511 Fifth Avenue 


New York, New York 


Jerry D. Anker, Esquire 


1730 K Street, N. 
Washington, D. C. 


W. 


Herbert O. Reid, Sr., Esquire 


BOs. Box, Lizi 
Howard University 
Washington, D. C. 


Dear Sir: 


The American 
this law firm for 
in the U.S. Court 
case of Hobson v. 
appellant and, in 


Association of School Administrators has retained 
the purpose of preparing an amicus curiae brief 
of Appeals for the District of Columbia in the 
Hansen. The brief will be in support of the 


this brief, we propose to discuss generally the 


extent to which we believe the judiciary is encroaching upon areas 
which historically have been the prerogatives of school adminis- 
trators and legislatures. 


In view of the great public interest in this case, it is our 
hope that you will agree with us that all interested parties should 
have an opportunity to present their views when and if this case is 


considered on the 


merits at the appellate level. We, therefore, 


request that you consent in writing to the filing of this brief. 


tv eN® 


We will be happy to furnish you with a copy of our brief upon 


its completion. 


Sincerely, 


GLASSIE AND MOLLOY 
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Dr. Forrest E. Conner 
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K KUNSTLER KUNSTLER & KINOY 
ATTORNEYS AT LAW 
: SI FIFTH AVENUE 
NEW YORK,N. Y. 10017 


WILLIAM M. KUNSTLER MURRAY HILL 2-6317 CABLE ADDRESS 
MICHAEL J. KUNSTLER “KANDKLEX7” 
ARTHUR KINOY 


November 20, 1967 


E, Riley Casey, Esq., 
Counihan, Casey & Loomis, Esqs., 
1000 Connecticut Avenue, N.W., 
Washington, D.C. 20036 
Re: Smuk et al. v. Hobson et al, 
Appeals No, 21,167, 21,168 


Dear Mr, Casey: 

This will acknowledge receipt 
of your letter of November 16, 1967, in which you request 
my consent to the filing of an amicus curiae brief by the 
National School Board Association in the abive appeals. 

This is to inform you that 
appellees will not consent to the filing of the aforesaid 
brief, 


Very truly yours, 


ony (L. BREA 


William M, Kunstler 
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LAW OFFICES 


COUNIHAN, CASEY & LOOMIS 


DONALD M. COUNIHAN 1000 CONNECTICUT AVENUE TELEPHONE 
JOHN E. LOOMIS CABLE ADDRESS: 
EDWARD A.WHITE -EARCOWUS 
STEPHEN F. OWEN, JR. November 1 hOG7 

RICHARD P. MCLAUGHLIN G JOHN L. HARVEY 
STEVEN JOHN FELLMAN COUNSEL 


William Kunstler, Esquire 
511 Fifth Avenue 
New York, New York 


Res Carl .c..Smuck & Carl FF." Hansen. 
JULIUS W. Hobson, eulaL 
Case -Nos. e2 lal 6d, eeiaLos 


Dear Mr. Kunstler: 


We are writing to you as counsel for the National School Board 
Association, a non-profit federation of the State School Boards 
Associations of the fifty States, the District of Columbia and the 
Virgin Islands. 


The Association would like to secure the written consent of the 
Appellee as required by Rule 18(7) (1) of {ther uu. Se Ccircuve) Countaon 
Appeals for the District of Columbia Rules, to file an amicus curiae 
brief in the above captioned case. Essentially, the position of the 
Association and the argument of the brief would go to the question 
whether the District Court exceeded its jurisdiction in its decision 
of June 17, 1967, by its remedial directives to the D.c. Board of 
Edueation. 


The Association would not concern itself with the remedies 
proposed by Judge Wright but questions his authority to make the 
orders that he did. LIteis tosthissthat the! Associationssebriet wourtd 
be directed. For these reasons we request your consent to our filing 
an amicus brief. 


If you are willing to consent to the Associations filing an 
amicus brief, please sign this original at the place provided below 
and return 1t, a copy as enclosed i forsvyour records: 


Tivyou dosnot wish) to qrantaconsent, could svyouskindly antorn 
us in writing as early as possible so that we will have an opportunity 
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William Kunstler, Esquire -2- November 3, 1967 


tCoOeti le vasMotion pursuant to Rute ts (4) (je 
Sincerely, 


COUNIHAN, CASEY & LOOMIS 
Hribyon 
E. Riley~Casey ee 


I hereby consent to the filing of an amicus 
curiae brief by the National School Boards 
Association in the appeal of the case of Hansen, 
et al v. Hobson, et al, currently pending in the 
United States Court of Appeals for the District 
Cie Columb lamC lactuyi. 
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KUNSTLER KUNSTLER & KINOY 
ATTORNEYS AT LAW 


5il FIFTH AVENUE 
NEW YORK,N.Y. |OO17 


CABLE ADDRESS 


MICHAEL J. KUNSTLER ““KANDKLEX’” 
ARTHUR KINOY 


: : é ) 


October 27, 1967 


Mrs. Diana H. Josephson, 
Covington & Burling, Esqs., 
Union Trust Building, 
Washington, D. C. 20005 
Re: Hobson v. Hansen 
Dear Mrs. Josephson: 


Fpre@ve me for not getting back to you sooner with 
reference to the amicus brief by the National Education 
Association. 


This letter will serve as authorization and consent 
by the plaintiffs-appellees for the National Education 
Association to file an amicus brief in the abovenamed 
litigation, which is presently pending, in one form or 
another, im the Court of Appeals for the District of 
Columbia. 


Sincerely yours, 


William M. Kunstler 
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JOHN LORD O'BRIAN 
NEWELL W. ELLISON 

H. THOMAS AUSTERN 
HOWARD C.WESTWOOD 
CHARLES A.-HORSKY 
JOEL BARLOW 

DONALD HISS 
J-HARRY COVINGTON 
W, CROSBY ROPER,JR.- 
JAMES H.-McGLOTHLIN 
ERNEST W.JENNES 
STANLEY L.TEMKO 
JAMES C.McKAY 

JOHN W-DOUGLAS 
HAMILTON CAROTHERS 
JEROME ACKERMAN 
HENRY P.SAILER 
JOHN H.-SCHAFER 
ALFRED H.-MOSES 
JOHN LEMOYNE ELLICOTT 


H. EDWARD DUNKELBERGER,JR.- 


William M. Kunstler, Esq. 


DEAN G. ACHESON 
JOHN G-LAYLIN 
FONTAINE C. BRADLEY 
EDWARD BURLING,JR.- 
GERHARD A-GESELL 
HUGH B.COX 


W-GRAHAM CLAYTOR,JR.- 


JOHN T-SAPIENZA 
NESTOR S.FOLEY 
DANIEL M-GRIBBON 
HARRY L.SHNIDERMAN 
DON V.HARRIS,JR.- 
WILLIAM STANLEY,JR. 
WEAVER W-DUNNAN 
J.»-RANDOLPH WILSON 
ROBERTS B-OWEN 
EDGAR F-.CZARRA,JR- 
WILLIAM H- ALLEN 
DAVID B.ISBELL 
JOHN B-JONES,JR. 
PHILIP R. STANSBURY 


Arthur Kinoy, Esq. 
511 Fifth Avenue 
New York, N.Y. 


Dear Mr. Kunstler: 


DHJ /eae 


Cec: 


COVINGTON & BURLING 


UNION TRUST c. scoosk ECEIVED 


WASHINGTON, D.C. 20005 


REPUBLIC 7-S5900 


KUNSTLEP 2 NiCTi cy 
October 23, 1967 * KUNSTLER 


As we discussed by telephone recently, we are 
waiting with some interest your reply to our letter of 
August 28, 1967, requesting your consent to our filing 
of an amicus brief in the case of Hobson v. Hansen. 


We are anxious to obtain the necessary written 
consents as quickly as possible. We would greatly appre- 
ciate your prompt consideration of this matter. 


Sincerely yours, 
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(Mrs.) Diana H. Josephson 


Howard C. Westwood, Esq. 
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August 7, 1967 


Hon. Nathan J. Paulson, Clerk 

United States Court of Appeals for the 
District of Columbia Circuit 

U.S. District Court House 

Constitution Avenue at 3rd 

Washington, D.C. 


Re: Smuck v. Hobson, No. 21167 
Hansen v. Hobson, No, 21168 ; 


Dear Mr. Paulson: 

I am enclosing herewith two responses in the 
above numbered appeals which, relate. to the motions to 
which they are addressed. 3 


It would be appreciated if they were filed 


and distributed.: As indicated in the certificate of 


service, copies have been served on opposing counsel. 


Very truly yours, 


William M. Kunstler 


ercls. 


Mt: 
\) 


ip 
H 
i 


rea 
HN es 


. fs 
GR 
KS 


July 19, 1967 


Jerry D. Anker, Esq 
Cole and Groner 

1730 K Street, N.W.. 
Washington, D.C. 20006 . 


Dear Jerry: Hobson v. Hansen 


: IT am enclosing the original and four copies of . 
a motion to dismiss appeals in the above matter. I have 
sent copies to Julius, Pat and Bill for their approval. 


| As I discussed with you earlier, it is my feeling 
that this notice be filed before we argue the motion to 
intervene in Judge Wright's court. It should be accom- 
panied by points and authorities which I will work on 
and send in tomorrow. They too will be very brief, as 
we can always augment them later. * 


- i J i; Piss 
Cordially yours, rahe . ‘ 


William M. Kunstler 
WMK: af 
erncls. 
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THOMAS S&S, JACKSON 
ROBERT M. GRAY 
JOHN L. LASKEY 
FRANCIS L. YOUNG, JR. 
AUSTIN P. FRUM 
JAMES R. TREESE 
THOMAS P. JACKSON 
ERNEST L. RUFFNER 


LAW OFFICES 


- JACKSON, GRAY & LASKEY 


1701 K STREET, N. W. LEWIS H. BARNES 
WASHINGTON, D. C. 20006 cable 
TELEPHONE 628-0480 
July 18, 1967 


Honorable J. Skelly Wright, Judge 

United States Court of Appeals for the 

District of Columbia Circuit 

United States Court House 

Constitution Avenue and John Marshall PLACE, Net We 
Washington, D. C. 20001 


In re: Hobson, et al. v. Hansen, et al. 
Civil Action No. 82-66 


Dear Judge Wright: 


There will have been forwarded to you by the Clerk, we pre- 
Sume, a motion to intervene filed on behalf of Carl F. Hansen; and it 
is likely that, by the time you receive this letter, there will be one 
or more other motions to intervene. 


We think that the filing of a motion to intervene under a 
claim of right has the effect of a notice of appeal at least as of 
the date of filing, that the time for noting an appeal has been ex- 
tended by fourteen days at least by the notice of appeal by named de- 
fendants, and the true time for appeal is sixty days from June 19, 
1967 since the Judges are named defendants and are officers of the 
United States. Nevertheless, out of an abundance of caution, we re- 
spectfully request, and would be grateful, if we could arrange for a 
hearing on the motion or motions to intervene at the earliest practical 
date. One other reason for our request for a prompt hearing is that 
both Mr. Campbell and I will be leaving for Hawaii to attend the American 


_ Bar Association meeting there as of about the first of August. 


We are sending a copy of this letter which we trust will con- 
stitute a formal request for an early hearing to William M. Kunstler, 
Esq. and Jerry D. Anker, Esq., attorneys for plaintiffs; Honorable 
Charles T. Duncan, Corporation Counsel for the District of Columbia; and 


~ 


Honorable J. Skelly Wright, Judge OULLVaLO Fae GO (1 
United States Court of Appeals for the Page 2 
District of Columbia Circuit 


David G Bress, Esqe, United States Attorney for the District of 


Columbia. 
Most respectfully yours, 
yr Zy a 
a Mey os 
Cg Le pee) | 
a 
TSJ:mu 
CC: William M. Kunstler, Esq. 


Jerry D. Anker, Esq. 
1001 Connecticut Avenue, Ne. We 
Washington, D. C. 20036 


Hon. Charles T. Duncan 
Corporation Counsel for the District of Columbia 
District Building 

14th and E Streets, N. We 
Washington, D. C 20004 


David G. Bress, Esq. i 
United States Attorney for the District of Columbia 

United States Court House 

Washington, De C. 20001 
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PUBLIC SCHOOL DESEGREGATION: LEGAL 
REMEDIES FOR DE FACTO 
SEGREGATION. 


Aa 


@ hundred years ago this country abolished slavery and 
decreed by solemn constitutional amendment that “all per- 
sons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside.’’! Thus, at last, our Negro citizens 
were included in the truths we hold self-evident, “that all men 
are created equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are Life, Liberty 
and the pursuit of Happiness.’”? 


One hundred years have passed and the promise of equality - 


remains, in large part, unfulfilled. It seems that in these 100 
years we have succeeded in changing a system of slavery into a 
caste system based on race which may, in some respects, be more 
difficult to uproot than slavery itself. 


Before considering the problem of racial discrimination as 
it confronts this country today, it may be useful briefly to recall 
how the great hopes and aspirations of 100 years ago were 
curdled in the aftermath of the Civil War. And it will be par- 
ticularly interesting to note that the instrument of destruction 
then—the United States Supreme Court—is now the architect of 
the new dream of equality and freedom. 


«anol LK SLOM 


enh omen 


Immediately following the close of the Civil War, Congress 
set about the task of insuring, insofar as possible by law, that 
the rights of the new citizens would be respected. First it con- 
sidered for enactment a series of civil rights laws. Then, when 
it became concerned that the Supreme Court might declare them 
unconstitutional, it proceeded to initiate constitutional amend- 
ments which embedded Negro rights in our basic law. The im- 


This Article was delivered as the sixth annual James Madison Lecture, on 
February 17, 1965, at the New York University School of Law. Requests to reprint 
all or part of this Article should be addressed to the Dean, New York University 
School of Law. 

1, US. Const., amend. XIV, § 1. 

2. US. Declaration of Independence. 
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“ ai maar concern about the post-Civil Wa 
raiteaath ourt was not unwarranted. Nor did the tee 
civil right 7 iiteenth amendments succeed in protecting the 
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wee vee which had supported the recognition of Negro 
ae Syne ae fast. Discouraged by the action of the Su hae 
the Great as : ae country undergoing an industrial Se 
Cee i People turned their attention to more mun- 
: Ss. climate of the time ; 
after h i : S was such that i 
Hes ae Samuel J. Tilden, had won the Rete 
ieee et a e a quarter of a million votes, the followers of 
With the THdks dieser coe eo ake @ cynical political: deal 
votes were ot Aik in five Southern states under which their 
ihe ise ‘ o: Hayes, making him President, in return for 
Which theletee] <5 ee en paid end the protection 
ernment, si Nees 
the Negro in the South.? » Since the Civil War, had afforded 
Not 1 
laws Roe mf s oa ae Presidency, segregation 
make their a : 
the old : Ppearances in the st 
now ined oie substitute for slavery, the N See 
m the mainstream of ic li sents 
stat a of public life b i 
ee ey, not even the proponents of hae M net eal 
and usually ce: Ree puiostement was tentative 
wn when challenged. Fi ; 
of th . : ged. Finally, in 1 
aes ee statute’ which made it a nae for - es Pale 
Seach public accommodation on a train res pees 
ched the Supreme Court. erved for whites 
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Ferguson, were able to hold that racial segregation, compelled 


s legal. One lone member of the Court, however, the 
e Harlan, delivered the most powerful dissent in 


The white race deems itself to be the dominant race in this 
country. And so it is, in prestige, in achievements, in education, 
in wealth and in power. So, I doubt not, it will continue to be for 
all time, if it‘ remains true to its great heritage and holds fast to 
the principles of constitutional liberty. But in view of the Constitu- 
tion, in the eye of the law, there is in this country no superior, 
dominant, ruling class of citizens. There is no caste here. Our 
Constitution is color-blind, and neither knows nor tolerates classes 
among citizens. In respect of civil rights, all citizens are equal 
before the law. The humblest is the peer of the most powerful. The 
law regards man as man, and takes no account of his surroundings 
or of his color when his civil rights as guaranteed by the supreme 
law of the land are involved. It is, therefore, to be regretted that 
this high tribunal, the final expositor of the fundamental law of the 
land, has reached the conclusion that it is competent for a State 
to regulate the enjoyment by citizens of their civil rights solely 
upon the basis of race. 
In my opinion, the judgment this day rendered will, in time, 
prove to be quite as pernicious as the decision made by this tri- 
bunal in the Dred Scott casé.... 
If evils will result from the commingling of the two races upon 
public highways established for the benefit of all, they will be in- 
finitely less than those that will surely come from state legislation 
regulating the enjoyment of civil rights upon the basis of race. We 
boast of the freedom enjoyed by our people above all other peo- 
ples. But it is difficult to reconcile that boast with a state of the 
law which, practically, puts the brand of servitude and degrada- 
tion upon a large class of our fellow-citizens, our equals before the 
law. The thin disguise of “equal” accommodations for passengers 
in railroad coaches will not mislead any one, nor atone for the 


wrong this day done.’ 

Racial segregation, having received the benediction of the 
Supreme Court, spread like a prairie fire through the Southland. 
Literally hundreds of statutes were passed requiring segregation 
from the cradle into the grave!!—all under pain of imprisonment 
for violations. The segregation laws were such a success that the 
legislatures in the Southern states soon turned their attention 
to disenfranchising the Negro. By the use of grandfather clauses 
and understanding tests in registration statutes, the registration 


6. 163 US. 837 (1896). 


LOM id @atess oO o02e 
i1. For the citations of many of these statutes, see Supplemental Brief for 


the United States as Amicus Curiae, pp. 50-63, Bouie v. Columbia, 378 U.S. 347 
(1964); Bell v. Maryland, 378 U.S. 226 (1964) ; Robinson v. Florida, 378 OSes 


(1964); Barr v. Columbia, 378 U.S. 146 (1 
130 (1964). 
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rolls in practically all of the states of the Confederacy were 
purged of Negro voters. In Louisiana, for example, over 99 per 
Seu of the Negro voters lost their right to vote. Over 130,000 
Negroes in Louisiana alone, one-half of the total registration 
ze area from the voting rolls.12 Thus, while compelling 
oie Se mate ehaenniate sues were taken to insure that 
For almost fifty years from the turn of the centur i 
aaa toward the plight of the Negro continued. Sra 
Ime the Negro remained in a state of limbo—half slave and 
half free. And during this time the politically defenseless and 
segregated Negro was subjected to 1,780 known lynchings.*® 
After World War II, during which he fought side by side 
with his white brothers-in-arms, public attention again began to 
be focused on the plight of the Negro. Guilt feelings were be- 
coming more difficult to suppress. The Supreme Court, now lead- 
we the fight for recognition of the Negro’s right to full citizen- 
: ip, began an assault on the wall of segregation. In a series of 
: the es Court gradually made it clear that the separate but 
Haare ctrine of Plessy v. F erguson set an unacceptable standard 
a hips equal protection under the law. And, finally, in 
fe tic Brown v. Board of Education opinion, the Chief Jus- 
ice, speaking for a unanimous Court, held that “separate ed 
tional facilities are inherently unequal.””4 ; rari 
es wae eta but equal” was outlawed as a constitutional 
Rec anne fo) educational facilities, the Court had no diffi- 
ee pp ying the new principle to other areas in which segre- 
Se Ene by had resulted in a caste system adversely 
gro. State statutes requiri i i 
in transportation facilities,® parks,1® Sa ae 
and other public places have all been declared ee ata aoe 
? 


so that now the last vesti nie oe 
; - ges of the iniquitous separate 
doctrine have been expunged from the law. P but equal 


“ Bae dae The Strange Career of Jim Crow 68 (1955). 
wees. ace are ede meer ELR. 77, H.R. 223, H.R. 228, H.R. 278, 
Be Chee ee hers 0. 4 of the House Committee on the Judi- 
14. 347 US. 483, 495 (1954). 
; © 15. Gayle y. Browder, 
707 (M.D. Ala. 1956). 
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19. See Holmes v. Cit 
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352 U.S. 903 (per curiam), affirming 142 F, Supp 
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But as we have learned from our experience under the post- 
Civil War constitutional amendments, it is one thing solemnly 
to declare the legal rights of Negroes; it is quite another to make v 
recognition of those rights a reality. Ten years have passed since 
the Supreme Court’s historic pronouncement in Brown v. Board 
of Education and, while the border states generally have sought 
to comply, in most of the states of the old Confederacy com- 
pliance, if any, has been, at best, grudging. The simple truth is 
that, in most of these states, integration of the public schools ten 
years after Brown is less than one per cent effective. 

The 1964 Staff Report on Public Education submitted to 
the United States Commission on Civil Rights discloses that in 
seven states of the former Confederacy 499 of every 500 Negro 
pupils attend 100 per cent Negro schools.2° Less than one Negro 
pupil in 500 attend desegregated schools, and then only on a token 
basis. Based on the progress in desegregation made the first ten 
years after the Supreme Court handed ‘down its decision in 
Brown v. Board of Education, many more years may be required 
before the segregated Negro school is eliminated from the deep 
South. 

Progress in desegregation can be accelerated, however, if | | 
courts refuse to countenance gerrymandering as a substitute for 
segregation compelled by law. It is becoming increasingly clear . 
that as Southern school boards change from a dual, that is, sep- DU | 
arate Negro and white, operation to a single school system, segre- ~ Jp By ia 
gation in the schools can remain virtually as before. By careful AX 
drawing of neighborhood school boundary lines, the formerly all- 
white school remains all white, or almost so, and the formerly 
all-Negro school remains, for all intents and purposes, all Negro. 

The fact that the segregation is no longer, in terms, compelled 

by law does not eliminate the discrimination or remedy the in- a 
equality. Thus the interdiction of all state statutes compelling ~ / 2) 
racial segregation in public schools is but a short first step on . WJ 


the road to desegregation. ray 1 é / 
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Desegregation in the South may also be accelerated by ener- / 
setic and effective use of the powers granted the Attorney Gen- Y : 
eral under the Civil Rights Act of 1964. Under section 4077" of \\¢ a 
that act the Attorney General may initiate suits in behalf of in- = 
dividuals and ask the district courts to end racial segregation in 
the public schools, at least where the segregation results from 
the deliberate act of state officials pursuant to state statute or 


20. United States Commission on Civil Rights, 1964 Staff Report on Public 


Education 290-91. 
21. 78 Stat. 248, 42 U.S.C.A. § 2000(c)-6 (1964). 
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‘discriminatory purpose of their own. It is by no means certain, 
however, that the Attorney General will be any more successful 
than the NAACP in achieving actual rather than token desegre- 
gation. The difficulties inherent in achieving true desegregation 
are so great, as ten years of experience testify, and the defenses 
available to school boards resisting every step of the way so 
many, that only an alert and conscientious continuous effort on 
the part of both the executive and judicial branches of our gov- 
ernment, plus a compelling desire on the part of Negroes gen- 
erally, can make Section 407 of the 1964 Civil Rights Act an 
effective instrument in bringing reality to desegregation in the 
public schools in the deep South. 


_~ The obstacles to further integration forecast for the South, 
~ once the illegality of de jure segregation is accepted, are already 
being encountered in other parts of the country. De facto racial 


by vA segregation infects the public school systems in most urban areas 
Vv 


of the North and West. This de facto segregation has its genesis 
in a combination of conditions, the combination varying from city 
to city, sometimes from neighborhood to neighborhood in the 
same city. Historical gerrymandering is a common cause of de 
facto segregation; restrictive covenants in land titles segregating 
neighborhoods is another cormmon cause. But more and more it is 
becoming apparent that perhaps the primary cause of de facto 
segregation in urban schools is the socio-economic condition of 
the Negro. The inability of many Negroes, because of overt and 
covert job discrimination, to find proper employment drives them 
and their families into the segregated slums which disgrace many 
of our metropolitan areas. 

To understand the magnitude of the problem of de facto 
segregation, it may be useful to cite some statistics. Of Chicago’s 
443 elementary schools, only 40 are integrated; 280 are white 
schools with student bodies less than 10 per cent Negro; and 123 
are Negro schools with student bodies less than 10 per cent 
white.” Thus, using the 10 per cent mixing factor, only 9 per 
cent of Chicago’s elementary schools are integrated. If the 10 
per cent mixing factor were reduced to 1 per cent, 77 per cent of 
the elementary schools in Chicago would still be classified as 
segregated. There is, of course, no compulsory segregation in the 
Chicago schools. Segregation results from adherence to the neigh- 


22. Advisory Panel on Integration of the Public Schools, Report to the 
Board of Education of the City of Chicago 56 (1964). 
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blem presented by de facto 


factor, only 29.9 per cent 
e nation’s capital NS - 
i : ic elementary schools, 
at eee er Posted Using the same 
factor, of New York’s 578 public Ces hee ae 
(45.5%) are integrated, 118 (20.476) meee ae Le 
(34.5%) are Negro. In Oakland, Semeine -s el ye iaare 
64 public elementary schools are integrated, : 


‘te. and 12 (18.7%) are Negro. cae 
ge ie and more like them from other cities, In 


ay : “fl 
dicate that racial segregation 1n public schools in ee 
West, except as to cause, is not unlike that in the South. Be oe 
ably the effect is the same. As to that effect the Suprem 
said in Brown: 
We come then to the ques 


Still using the 10 per cent mixing 


tion presented: Does segregation 


of children in public schools solely on the pee Cana ae 
though the physical facilities and other “tangib e a sae 
be el deprive the children of the minority group q 

educational opportunities? We believe that it does. ... 


To separate them from others of similar age and qualifications 


i ing of inferiority as to 
solely because of their race generates a feeling Dead 


: 
their status in the community that may affect their hearts a 


i i to be undone. .. . i 
vie We ede et in the field of public education the doctrine 


ational facili- 
of “separate but equal” has no place. Separate educ 


ties are inherently unequal. 


ee t 
Various state officials and agencies In the North and Wes 


i ffered 
t’s finding of the damage sul 
ae a nee aaa ait In its Report to the Chicago 


y the segregated Negro c é 
eee of Te aeaten the Advisory Panel on Integration of the 


Public Schools, March 31, 1964, stated: pa 

The personality characteristics of the child who pee paler 

from discrimination, the self-hatred, the deep lee tre 

tion, the unexpected aggression, and the Sere ee 
relating to others might be expected to have a ma) 


academic achievement.”° io 
The Policy Statement on Integration adopted by be ae at 
Education of New York City, December 1964, finds segreg 
schools also damage white children: 


< ic schools 
23. The statistics on the Washington, New York and See erst 

are from United States Commission on Civil Rights, 1963 Sta p 
Education 144-45. 
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The Supreme Court of the United States reminds us that 
modern psychological knowledge indicates clearly that segregated, 
racially homogeneous schools damage the personality of minority 
group children. These schools decrease their motivation and thus 
impair their ability to learn. White children are also damaged. 
Public education in a racially homogeneous setting is socially un- 
realistic and blocks the attainment of the goals of democratic edu- 
cation, whether this segregation occurs by law or by fact. 


And Attorney General Mosk of California, in an opinion dated 


August 15, 1963, to the President of the California State Board 
of Education, advised: 


The United States Su 
cation and the Su 
City School Dist 
results in the e 
Whether 
flective o 
victims. 


preme Court in Brown v. Board of Edu- 
preme Court of California in Jackson v. Pasadena 
rict took judicial notice that school segregation 
motional crippling of students of minority races. 
Segregation is the result of state policy or merely re- 
f neighborhood condition makes little difference to its 


) Thus it is clear from the Supreme Court in Brown, from the 

various state authorities that have considered the problem, and 
from the historical background of slavery and the continuing dis- 
crimination against the Negro citizen that a_segregated Negro 
school, whether in the North or in the Sout 
equal to its whité counterpart. In addition to the damage done by 


segregated education fo the minds and hearts and ability to 
learn of Neg 


eh gro children, to segregate them in public schools, for 
\ S we whatever reason, is to brand them as inferior—in their own minds 
ie oY and in the public mind. The unfortunate fact is that in contem- 

vy) 


Dav associated with status disti 


o : 
(© porary America race and color are 
\ nctions among groups of human beings. 
‘ 
A 


\\ 
S The public schools reflect this larger social fact in that the propor- 


Ae y / tion of Negroes and whites in a given school is often associated 
6 * | with the status of the school. The educational quality and perform- 

| ance to be expected from that school are frequently expressed in 

j terms of the racial complexion and general status assigned to the 

school. It is well recognized that in most cases a school enrolling 


a large proportion of Negro students is viewed as a lower status 
school.?6 


j Experience with segregated Negro schools, in the North as 
/ well as the South, confirms the public impression that Negro 
, schools, in addition to being per se inferior, are usually demon- 
| strably inferior in fact. Surveys of school systems throughout 
the country demonstrate time and again that the Negro school, 


as compared with its white counterpart, is overcrowded and un- 
26. Statement Proposed by the New York State Education Commissioner’s 
e Advisory Committee on Human Relations and Community Tensions, June 17, 1963. 
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| derstaffed—usually with inferior teachers. The scant 
teachers with a choice of assignment avoid the Negro aes _ ‘ 
Negro school buildings themselves are often run down and i 2 
The amount spent to educate the Negro child is, in many cases, 
substantially less than that spent on the white. 


In addition to these overt differences, Negro children jn 


Negro schools suffer from lack of exposure to the middle class 


| m school, the 


\ étition and associa SANA EAE 
petitio ai egro children attend 
In sum, W. ETE En ATeAT TC ADDCnTe That ther 
public schools in a given area, it appears tha aa 


‘usually find themselves in schools popula 
Negro children and“ that tese-Neere= 


eee 


egro children 
oy other 


ppt GEE 


ted primarily 


usually 


as cd STE PTR ENTRIES 
aR TEES 


seem to receive less attention from the school board in terms of 


22> cual se SE OIE 


Or hers, books and building care. 
ere Aiineee ‘of the school cases arising from the ecauons 
tan areas, it should not be necessary to reach the issue of whet! er 
adventitious de facto segregation, without more, is eee 
tional. In the New Rochelle case," for example, an historica 


gerrymandering pattern resulting in a primarily Negro school 


was found offensive to the equal protection clause. The school 


board, of course, defended on the ground that the school in ques- 
tion was a neighborhood school and that there was no eis 
in fixing the boundaries to limit its attendance to Negroes. : 
court was unimpressed with the board’s professions of Bane 
intent—with the result that now Negro children in New Rochelle 
are distributed throughout the school system and a healthy edu- 
cational situation obtains in that suburban area. near 
The Negro plaintiffs, however, were not so fortunate in their 
efforts to desegregate Gary, Indiana, and Kansas City, beer 
In those cities, in spite of admitted substantial segregation 0 
Negro children and strong proof of historical Spelaoo ah 
inferior Negro school facilities and inferior ae faculties i far 
Negro schools, the district courts in those cases™ were unable ‘ 
find either inequality or intentional racial segregation. The cour : 
seemed to be satisfied with the neighborhood ‘school concept o 
school districting, in spite of the fact that the school boards knew 
when they drew the boundaries for the Negro schools that those 


O 27. Taylor v. Board of Educ., 294 F.2d 36 (2d Cir.), cert. denied, 368 US. 
961). y ; 
ae a af Downs v. Board of Educ., 336 F.2d 988 (10th Cir. 1964) Sars 
unreported opinion of district court), cert. denied, 33 U.S.L. Week 3284 Po me 
2, 1965); Bell v. School City, 213 F. Supp. 819 (N.D. Ind.), aff’d, 324 F. 
(7th Cir, 1963). , 
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IL aA schools would be racially segregated. And there is no suggestion 
- Ss) in either the Gary or the Kansas City cases that the courts ever 
Oy et heard of the Princeton Plan for eliminating de facto segregation 
[| [ _ which has worked satisfactorily in that and similar cities for 
rr be almost a decade, or of selecting school sites on the dividing line 
(») jw between the white and N egro residential areas so that the schools 

yy may serve both races, or even of open enrollment, used initially 
as a corrective in New Rochelle, which would have allowed 


children in a segregated school district to attend a public school 
of their choice outside that district. 


It seems that the courts in the Gary and Kansas City cases 
were more than willing to allow this entire matter to be handled 
by the school boards, relying on the boards? judgment and good 
faith in spite of a long history of segregated schools in the cities 
concerned. The courts in these cases seem to have applied the 
principle that, as long as there was a rational relati ip_be- 


tween what the school board-did_and_a legal end to be achieved, 


eevee 


the courts’ inquiry was concluded. The courts rejected the sug- 
gestion that the end intended was racial segregation, and held 
that the boards’ actions perpetuating racial segregation were rea- 
sonable under the circumstances. “, 


It is true, of course, that the Supreme Court in the recent 
past, in the field of private business and economics, has not 
looked behind an action of a state agency as long as the purpose of 

d | the agency in instituting the action was a legal one and the action 

_ was rationally related to that purpose.*® But, as we shall see, 

/ the rational-relationship doctrine has no application to cases in- 

/ volving racial discrimination and public education. Even if it 

did, it would be highly questionable whether permitting segre- 

( gated Negro schools is rationally related to the education of 
those children who must attend them.?° 


As I read these de facto segregation cases from the North 
and West, I must confess to a little amusement. After watching, 
from close range, some of my judicial brethren in the South 
twisting and turning and reaching for a result in race cases that 
will not upset the status quo or the local power structure, it seems 
that now I may be treated to what appear to be similar perform- 
ances by my biethren in other parts of the country. 


Although the Gary and Kansas City cases both concluded 
that the federal courts were powerless with respect to relieving 


* ; 29. See Ferguson v. Skrupa, 372 USS. 726, 731-32 (1963); Williamson v. ree 
Optical Co., 348 U.S. 483, 491 (1955). 


30. “Segregation in public education is not reasonably related to any proper 
governmental objective ... .” Bolling v. Sharpe, 347 U.S. 497, 500 (1954). 
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i i is f losed. The final word 
de facto segregation, the issue is far from ¢ ! 
is subject will, of course, be spoken by the Supreme Court. 


It is inconceivable that the Supreme Court witHong-sit idly by 


see i ed into inferior sl hools while 
7 watching Negro children crowded into inferior stum schoo!s W 


the whites flee to the suburbs to place their children in vastly 


: ; : s sore 4 
superior predominantly white schoo Se 3 
he Supreme Court acts, some other federa courts!) "ss. 
eee ation and will 


no doubt will take a harder look at de fa 
be less inclined to accept the suggestion that the state and i 
agencies are not, in some degree at least, responsible for it om 
helpless to correct it. Until now the cases have focused on the 


responsibility of the school boards administering the segregated / 


schools, and it is clear that these agencies, through none, 
gerrymandering and other devious means, have contribute O 
racial imbalance in the schools. But state action contributing to 
segregated schools is not limited to school ioetaer And the four- 
teenth amendment speaks to the state itself.°° As Mr. Justice 
Brandeis reminds us, “ ‘It is a question of the power of the State 
as a whole;’... the powers of the several state officials must be 
treated as if merged in a single officer.”** 
Where state policy expressed by its several agencies ete 
self to, and leads toward, segregated schools, the serage ek 
of the state is plain. For example, where state policy with refer- 
ence to housing, or state encouragement of private racial fou 
enants in housing, lead to residential segregation and the schoo 
board uses the neighborhood plan in making pupil ener 
the school segregation that results is clearly the responsibility ) 
the state. Certainly the state will not be allowed to do in two 
steps what it may not do in one. By taking a broader look Bs { 
state policy and all contributing state agencies, federal cour Sj 
may be more successful in finding state complicity in segregation. | 


courts to determine the cause_of racial imbalance, it will be un- 
necessary to reach the question as to what a state may do, or 
must do, to relieve purely adventitious segregation. In this con- 


nection, however, it should be emphasized again that as long as 
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31. Barksdale v. Springfield School Comm., 237 F. Supp. 543 oo manera 
1965)77 Blocker v. Board of Educ., 226 F. Supp. 208 (E.D.N.Y. 1964) de one 
Vv. Boar of Educ., 204 F. Supp. 150 (EDN, 1962), aa Bs a ek 
rationale of the Gary and Kansas City cases is not acceptable in the arses 
trict of New York or in the District of Massachusetts. See also Pere v. Pas 
City School Dist., 59 Cal. 2d 876, 382 P.2d 878, 31 Cal. Rptr. 606 (19 te on 
" 32. Griffin v. School Bd. 377 US. 218 (1964); Hall v. St. Helena oe 
0 School Bd., 197 F. Supp. 649 (E.D. La. ee curiam), aff’d, 287 F.2 
i ’d. 368 U.S. 515 (1962) (per curiam). 
Oi Ses el ae Moines aS v. Bennett, 284 U.S. 239, 244-45 (1931). 
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the federal judges hearing segregation cases, in the North or the 
South, are satisfied with the status quo, it will be more difficult 


for them to find that racial imbalance in the public schools is not 
the result of neutral causes. 


Where a forthright effort is made to determine the cause of 
} {racial imbalance, the probability of finding state action in segre- 
igated Negro schools, in some degree at least, is increased im- 
os surably. Discrimination in job opportunities, housing and 
; _sether necessities drives Negroes into the segregated slums, and 
S a / application of the neighborhood school policy seals their children 
| \ in the slum school which these children are compelled by law to 
| attend. Theoretically, the state’s compulsory attendance laws 
orf may be satisfied by admission to an accredited private school 
4 Some white children, of course, do attend private schools. But 
to the Negro child the compulsory attendance law often means 
only one thing: he must attend the segregated slum school in his 
neighborhood. This fact alone, the legal compulsion to attend the 
segregated school, should be sufficient state action to bring all 
de facto segregation within the rule of Brown. 


State action is also obvious in the use of school boundaries 

J Which inevitably result in a segregated Negro school. When 

school authorities consciously use school district lines knowing 

the result will be a segregated Negro school, the action and the 

intention of the state are clear.** Again the compulsory attend- 

ance law, superimposed on the school boundary, provides segre- 
gation compelled by law within the rule of Brown. 


The argument is made, of course, that, irrespective of the 
resulting segregation, the action of the school board is rationally 
a related to the purpose of education and, therefore, courts must 
/ ignore the segregation. But, as already indicated, rational- 
at relationship is not the test of the legality of state ection where 
l / ae action results in racial segregation. While, “Tn Jormally 

the widest discretion is allowed the legislative judgment in de- 
termining whether to attack some rather than all of the mani- 
festations of the evil aimed at; and normally that judgment is 

given the benefit of every conceivable circumstance which might 

suffice to characterize the classification as reasonable rather ie 
arbitrary and invidious,”*® state action resulting in racial segre- 

f gation, even though “pursuant to a valid state interest, bears a 
heavy burden of justification, . . . and will be upheld only if it is 


i 


¥ 


’ 34. Taylor v. Board of Educ., 294 F.2d 3 i 
: of * .2d 36 (2d Cir.), cert. deni 
940 (1961). Compare Gomillion y. Lightfoot, 364 US. (1960) peg cals ee 


35. See note 30 Supra and accompanying text. 
6. McLaughlin vy, Florida, 379 US. 184, 191 (1964). 


= 
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necessary, and not merely rationally related to, the accomplish- 
ment of a permissible state policy.’** 

In short, where racial segregation results from state action, 
the officials responsible therefor must show, not that their action 
was only rationally related to a legitimate state purpose, but that 
there is no way reasonably to accomplish that purpose absent 
racial segregation. Otherwise intent to segregate will be inferred. 
And whatever arguments there may be in favor of a neighbor- 
hood school policy, no one would seriously suggest that there is 
no other rational basis for assigning children to schools. 


Iil 


Assuming that in some instances school segregation may be 
purely adventitious, the question has arisen as to whether a state 
may voluntarily undertake to relieve the racial imbalance. In my 
judgment, states may not only take the necessary steps to relieve 
adventitious segregation, but, in so doing, may consider race. 
When racial imbalance infects a public school system, there is 
simply no way to alleviate it without consideration of race. But 
those who really, but covertly, want to maintain the segregated 
status quo cry: “The Constitution is color-blind.” Securely they 
wrap themselves in the famous words of Mr. Justice Harlan I, and 
point to the language in Brown** indicating that classification on 
the basis of race violates the equal protection clause. 

Like most aphorisms, Mr. Justice Harlan’s felicitous phrase 
cannot be taken literally. Certainly the great Justice would be 
alarmed if he were aware of the use to which it is presently being 
put. The Constitution not only recognizes Negroes as such, but 
makes specific provision for their protection in the thirteenth, 
fourteenth and fifteenth amendments. And the language in Brown 
relates to invidious recognition of race for purposes of discrim- 
ination. There is nothing whatever in Brown which suggests that 
recognition of race to relieve an inequality viclates the fourteenth 
amendment. Indeed, as Brown fully recognizes, to relieve an in- 
equality with respect to the Negro was, and is, precisely the 
purpose of the fourteenth amendment. 

The suggestion that the state must remain neutral with re- 
spect to race was rejected in the Japanese relocation cases*® in 
which, for national defense purposes, the placing of a burden on 
a race was approved. It is strange indeed that this suggestion 
should be advanced again to prevent the state from relieving a 


37. Id. at 196. 

38. Brown v. Board of Educ., 347 U.S. 483, 495 (1954). 

39. Korematsu v. United States, 323 U.S. 214 (1944); Hirabayashi v. United 
States, 320 U.S. 81 (1943). 
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racial inequality. Certainly there is no constitutional right to 
have an inequality perpetuated. 

Voluntary action by school authorities seeking to reduce 
racial imbalance is easily supported once the “the Constitution 
is color-blind” argument is analyzed and answered. In fact, it is 
difficult to understand how a court could actually hold that a 
state may not act to relieve the inequality caused by de facto 
segregation; yet several courts have done precisely that.*® There 
must be something beguiling about the “color-blind” cliché, par- 
ticularly to those whose sense of social and racial justice leaves 
something to be desired. “The Constitution is color-blind” is be- 
ing used by some today the same way the Court in Plessy v. 
Ferguson used the deceptively simple “separate but equal” slo- 
gan. Bitter experience has shown, however, that “separate” is 
never “equal” and that the Constitution, while in some respects 
color-blind, is not insensitive to inequality. 

Several states, principally New York, New Jersey and Cali- 
fornia, have undertaken to reduce the racial imbalance in their 
schools. This effort, of course, has met with stubborn resistance 
from those enjoying the present inequality. Parents of children 
attending the pure white, or nearly so, schools have brought 
law suits in New York to prevent correction of racial imbalance. 
After some initial success at the trial level, the New York Court of 
Appeals has upheld the right of the Board of Education to act 
affirmatively to correct racial imbaiance.*? Thus, as far as New 
York is concerned, absent arbitrary action, school authorities 
have a free hand in eliminating the inequality of racial segrega- 
tion in the public schools. 


IV 
Whether a state can be, and should be, compelled by law to 


“correct purely adventitious de facto segregation in its public 


schools admittedly present serious problems—both Jegal and 


_ practical. This question also involves the emotional area of 


State’s rights. How far should the courts go in requiring the 


40. See, e.g., Strippoli v. Bickal, 42 Misc. 2d 475, 248 N.Y.S.2d 588 (Sup. 
Ct.), reversed, 21 App. Div. 2d 365, 250 N.Y.S.2d 365 (4th Dep’t 1964); Applica- 
tion of Vetere, 41 Misc. 2d 200, 245 N.YS.2d 682 (Sup. Ct. 1963), modified, 21 
App. Div. 2d 561, 251 N.Y.S.2d 480 (34 Dep’t 1964); Balaban v. Rubin, 40 Misc. 
2d 249, 242 N.Y.S.2d 973 (Sup. Ct. 1953), rev’d, 20 App. Div. 2d 438, 248 N.YS. 
2d 574 (2d Dept.), aff'd, 14 N.Y.2d 193, 199 N.E.2¢ 375, 250 N.Y.S.2d, cert. denied, 
379 U.S. 881 (1964). 

41. The New York and California State Boards of Education require local 
school authorities to establish attendance areas for schools which, insofar as prac- 
ticable, will avoid racial segregation. The Commissioner of Education of the State 
of New Jersey has taken a similar position. 


"——~—-_ 42. «Balaban v. Rubin, 14 N.V.2d 193, 199 N.E.2d 375, 250 N.YS.2d 281, 


cert. denied, 379 U.S. 881 (1964). 
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states affirmatively to afford equal opportunity to equal educa- 
tion? Is the enforcement of this right sufficiently important to risk 
further assaults on the federal courts in general and the Supreme 
Court in particular? If the Supreme Court does not undertake. 
this burden, at least initially, by recognizing the constitutional 
right to equal educational opportunity, can we confidently assume 
that the Congress or the states will protect the Negro in the 
realization of this right? Perhaps some background on the im- 
portance of public education in this country may be helpful in 
answering these questions. 

The importance of generalized education, at least at the 
elementary and high school level, is no new dogma. It is as old as 
the theory of popular government. On these shores, it has always 
been one of the principal articles of the democratic faith. In 
1787, in the Northwest Ordinance, the Continental Congress 
declared: “[S]chools and the means of education shall Oe be 
encouraged.’’#? Jefferson termed general education the only sure 
foundation .. . for the preservation of freedom,’** “without which 
no republic can maintain itself in strength.’’** Today, all the more, 
it remains “the very foundation of good citizenship.”** But, be- 
cause our society has grown increasingly complex, education is 
now also an economic necessity. “In these days, it is doubtful 
that any child may reasonably be expected to succeed in life if 
he is denied the opportunity of an education.”*” Thus, adequate 
schooling is no longer a privilege that can be made available to 
the few; it is the indispensable equipment of all men. . 

The critical role of education in our contemporary society 
gives meaning to the associated constitutional rights. But the full 
importance of the state’s obligation to provide equal education 
cannot be appreciated without noticing the long and consistent 
history of general education as a governmental function. " 

Washington,‘® Jefferson,*® Madison,°? and John Adams 


43. Ordinance of 1787, § 14, art. 3. : ~ 

44. Letter from Thomas Jefferson to Whyte, Aug. 13, 1786, in 5 Writings of 
Thomas Jefferson 396 (Berg ed. 1907). : ; 

45. Letter from Thomas Jefferson to John Tyler, May 26, 1810, in 12 Writ- 
ings of Thomas Jefferson 393 (Berg ed. 1907). 

46. Brown v. Board of Educ. 347 U‘S. 483, 493 (1954). 

47. Ibid. 

48. See, e.g., Letter from George Washington to Samuel Chase, Jan. 5, 1785, 
in 28 Writings of George Washington 27 (Bicentennial ed. 1938). 

49, For Jefferson’s own summary of his proposed “Bill for the More General 
Diffusion of Knowledge,” see his Notes on the State of Virginia 146-49 (Peden 
ed. 1955). 2 ; 

50. Letter from James Madison to Thomas W. Gilmer, Sept. 6, 1830, in The 
Complete Madison 314-15 (Padover ed. 1953). } 

51. See Adams, Dissertation on the Canon and the Feudal Law (1765), in 
3 Works of John Adan Charles Francis Adams ed. 1851). 
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all advocated governmental responsibility in the diffusion of 
knowledge through common schools. With such leadership, the 
public school movement soon took root, so that, by 1850, almost 
every state in the Union had at least made a start toward a 
comprehensive system of education.®? There was then no retreat 
from the view that education is a state function. On the contrary, 
except for the temporary disruption resulting from the Civil 
War, the next century is a chronology of progress, studded with 
important reaffirmations of the doctrine. Very soon most of the 
states solemnly proclaimed a right to public education in their 
constitutions. Significantly, the 39th Congress, which drafted the 
fourteenth amendment, put down public education as one of the 
fundamental tenets of republicanism,®* and their immediate suc- 
cessors imposed it as a pre-condition to readmission of the states 
still considered in rebellion and to the admission of new states.®4 
The full development came with the adoption of compulsory 
school attendance laws which necessarily imply free public edu- 
cation. 

The courts, also, have long characterized education as a 
function of the state. As early as 1874, Judge Cooley, whose 
Constitutional Limitations had appeared in the year of the ratifi- 
cation of the fourteenth amendment, expressed “no little surprise” 
that anyone should question the propriety of the state’s furnish- 
ing “a liberal education to the youth of the state in schools 
brought within the reach of all classes.”*> He “supposed it had 
always been understood . . . that education, not merely in the 
rudiments, but in an enlarged sense, was regarded as an important 
practical advantage to be supplied at their option to rich and poor 
alike, and not as something pertaining merely to the culture and 
accomplishment . . . of those whose accumulated wealth enabled 
them to pay for it.”°* In 1907, the Supreme Court, speaking 
through Mr. Justice Holmes, recognized that education is properly 
considered “one of the first objects of public care.”*? And in 1947, 
Mr. Justice Black, also for the Supreme Court, wrote: “It is 
much too late to argue that legislation intended to facilitate the 
opportunity of children to get a secular education serves no public 
purpose.’”* Now even college training has become a public con- 


52. See Brown v. Board of Educ., 347 U.S. 483, 489 n.4 (1954) and authori- 
ties cited therein. 


53. See, e.g., Act of July 16, 1866, ch. 200, 14 Stat. 173, 176 (1866); Act 
of March 2, 1867, ch. 157, 14 Stat. 434 (1867). 

54. McCollum v. Board of Educ., 333 US. 203, 220-21 & n.9 (1948) (opinion 
of Mr. Justice Frankfurter). 

55. Stuart v. School Dist. No. 1, 30 Mich. 69, 75 (1874). 

56. Ibid. 

57. Interstate Consol. St. Ry. v. Massachusetts, 207 U.S. 79, 87 (1907). 

58. Everson v. Board of Educ., 330 US. is 1f (UGE). 
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cern. As Mr. Justice Frankfurter put it, “The need for higher 
education and the duty of the state to provide it as part of a 
public educational system, are part of the democratic faith of 
most of our states.”°® The full impact of this development was 
summed up in Brown v. Board of Education: ‘Today, education | 
is perhaps the most important function of state and local govern- 
ments.”®° 

From the fact that public education is the states’ most im-_ 
portant function, it does not necessarily follow that segregated 
public education, w ver the cause, 1s ‘illegal. But ‘the impor- 
tance of public education in a democratic society imperatively 
requires affirmative action on the part of the state to assure each 
child his fair share, and a child in a segregated Negro school 
does not receive his fair share. Public education, once Egat by 
the state, “must be made available to all on equal seen And 
segregated education, being “inherently unequal,” is therefore 
unconstitutional.” 

A racially segregated Negro school is an inferior school. It 
is “inherently unequal.’®? No honest person would even suggest, 
for example, that the segregated slum school provides educational 
opportunity equal to that provided by the white suburban public 
school. Thus children compelled by state compulsory attendance 
laws to attend the segregated Negro school are deprived of equal 
protection of the law. The fact that the classification to attend 
the school is based on geography,®* and not on race, does not 
‘necessarily make the school less segregated or less inferior. Nor 
does it make the classification less illegal unless it can be shown 
that no reasonable classification will alleviate the inequality. 

The touchstone in determining equal protection of the law 
in public education is equal educational opportunity, not ace. 
If classification by racéis used to achieve the invidious discrimi= 
nation, the constitutional insult is exacerbated. But the focus 
must remain on the result achieved. If the untoward result de- 


eS 


ssification, such classification is per se un- 


here the result is segregation, and therefore un- 


59, Board of Educ. v. Barnette, 319 U.S. 624, 656 (1943) (dissenting opinion). 
60. 347 US. 483, 493 (1954). : 
Oleeeibid: 
62. Id. at 495. 
63. Brown v. Board of Educ., 347 US. 483 (1954). 
4. Compare the reapportionment cases: Reynolds v. Sims, 377 US. 533 
(1964); Wesberry v. Sanders, 376 U.S. 1 (1964); Gray v. Sanders, 372 US. 368 
(1963). See also Barksdale v. Springfield School Comm., 237 F. Supp. 543 
(D. Mass. 1965). 

65. McLaughlin v. Florida, 379 U.S. 184 (1964). Compare Sherbert v. Ver- 
ner, 374 U.S. 398, 406-09 (1963). 
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equal educational opportunity, the classification used, whatever 
it is, is constitutionally suspect and a heavy burden is placed on 
=< _4the school board and the state to show, not only innocent intent, 
but also lack of a suitable alternative.®* In short, since segregation 
in public schools and unequal educational opportunity are two 
‘ sides of the same coin, the state, in order to provide equal educa- 
tional opportunity, has the affirmative constitutional obligation 
to eliminate segregation, however it arises. 
Our experience with the cases involving racial segregation in 
Southern schools has blurred the issue presented by de facto 
\ Segregation. In the Southern school cases the classification was 
on the basis of race. It was this classification that achieved the 
segregated, and therefore unequal, schools. What made the classi- 
fication invidious, and therefore unconstitutional, was the inequal- 
y, . ity it produced. When the same invidious result is achieved by 
another classification, that classification likewise must be teste 
by the Constitution. 


/ 
i 6 


Perhaps the clearest statement of the principle involved in ,// 


2 adventitious de facto segregation has been made by Chief Judge 
/ Sweeney of the United States District Court for the District of 

/ Massachusetts in the only case to date, state or federal, squarely 
| holding that a state may be required to relieve racial imbalance 
/ \. in the public schools. In ordering the city of Springfield to file a 


| 
rote: = 


The defendants argue, nevertheless, that there is no consti- 
tutional mandate to remedy racial imbalance. ... But that is not 
= the question. The question is whether there is a constitutional duty 
to provide equal educational opportunities for all children within 
the system. While Brown answered that question affirmatively in 
the context of coerced segregation, the constitutional fact—the 
inadequacy of segregated education—is the same in this case, and 
I so find. It is neither just nor sensible to proscribe segregation 
having its basis in affirmative state action while at the same time 
failing to provide a remedy for segregation which grows out of 
discrimination in housing, or other economic or social factors. 
Education is tax supported and compulsory, and public school 
educators, therefore, must deal with inadequacies within the edu- 
cationa! system as they arise, and it matters not that the inade- 
quacies are not cf their making. This is not to imply that the 
neighborhood school policy per se is unconstitutional, but that it 
must be abandoned or modified when it results in segregation 
in fact.®? 


ae 


66. McLaughlin v. Florida, supra note 65. 


i Barksdale v. Springfield School Comm., 237 F. Supp. 543, 546 (D. Mass. 
¢ 196S). 


ee 
Va E 

is 
Dar 
rau) 


ERTS SETTERS HY TEASE Re IY ROMP 


~ 


April 1965] 


DE FACTO SEGREGATION - — - 303 


There can, of course, be no mathematical formula® to deter- 


mine at what point the unequal educational opportunity inherent 
in racial imbalance and de facto school segregation rises to consti- 


tutional dimension. A judgment must be made in each case based . 
on the substantiality of the imbalance under the particular. 


circumstances. Once substantial racial imbalance is shown, how- 
ever, no further proof of unequal educational opportunity is 
required. What may be substantial imbalance in Boston, where 


the Negro school population is relatively small, may not be it | 


Washington, where the Negro school population is approaching 
90 per cent. Numbers alone do not provide the answer. The rele- 
vant population area is an important consideration. Is the rele- 
vant area the city alone or the suburbs as well? A variety of other 


circumstances may also be important in answering this sometimes a, 


difficult question. 


The judicial process is equipped to develop the necessary 


evidence and to make the judgment as to substantial racial imbal- 


ance. The word “substantial” does not provide a certain or méchan- 


ical guide to 


decision, but judicial judgments based on similar 


guides are made routinely. The test for negligence in every case 1s 
whether the party charged acted “reasonably” or as “the reason- 
ably prudent person would have” under the circumstances. In 
every jury case, civil and criminal, the judge decides whether the 
evidence against the defendant is “substantial” before he allows 
the case to go to the jury. The examples can be multiplied, but the 
point is already made. The determination as to substantial racial 
imbalance, and therefore unequal educational opportunity, is 
clearly within the competence of the judiciary. As in other areas 
involving due process and equal protection of the law, the guide- 
lines will have to be staked out on a case-by-case basis.® Once 
substantial racial imbalance is shown, however, the case for relief 
is complete and the burden of going forward with the evidencé 
fatscorr tic: stAlc ean ee a 


V 


Assuming the constitutional question is answered affirma- 


tively in favor of the Negro, the question of appropriate remedy 
arises. What can a state do—what can a court require a state to 


68. For example, a school, though mathematically racially imbalanced as 


em 


te, 


oe K. / 
/ /\ 


compared with other schools in the area, ordinarily would not be racially segre-__ 
gated in the constitutional sense unless the Negro population of the school out- 
numbered the white. 


69. Davidson v. New Orleans, 96 U.S. 97, 104 (1877). 
70. See note 65 supra. 
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ae do—to relieve racial imbalance? In short, what, if any, remedies 
e available? 

Initially, public school authorities must be cured of the 
[s neighborhood school syndrome. The neighborhood school, like 
(u the little red school house, has many emotional ties and practical 
al gh advantages. The neighborhood school serves as the neighborhood 
J \y center, easily accessible, where children can gather to play on 
holidays and parents’ clubs can meet at any time. But twentieth- 
century education is not necessarily geared to the neighborhood 
__, _School. In fact, the trend is definitely in the opposite direction. 
; eat Educational parks, each consisting of a complex of schools, sci- 


\ ede ence buildings, libraries, gymnasiums, auditoriums and playing 

ree fields, are beginning to replace the neighborhood school. Although 
Za [(e the development of the educational park idea in education is un- 
related to the question of racial] Segregation, its use in relieving 
racial imbalance in public schools is obvious. Instead of having 
neighborhood schools scattered through racially homogeneous 
i Sgn te residential areas, children of all races may be brought together 
jynd? in the educational parks, 

In many areas where the educational park is not feasible, 
simple changes in the existing school district lines may relieve 
racial imbalance. For example, the homogeneous character of a 
( 7) school in a segregated neighborhood may be changed by redraw- 
ing its district lines along with the district lines of the nearest 
white school so as to include Negro and white pupils in both 
(a schools. Also, under the well-known Princeton Plan, where the 


ee 


district lines of two racially diverse schools aré Contiguous, the 


Xe from the segregated school in most areas. But in some sections of 
¢ our large cities, because of the density of the residential segrega- 
tion, Negro schools are back to back. Princeton Plans and the 
like are not geared to this problem, but educational] parks do pro- 


in ye Vide the answer to Harlem-type residential situations. And pend- 


eal 


may be used as a temporary expedient, 


An even more difficult problem is presented by the flight of 
r the white population to the suburbs. The pattern is the same all 


ing the construction of the educational parks, open enrollment — 


fe: 
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over the country. The Negro child remains ies he see 
boundaries of the city and attends er Agee eee 
in his neighborhood, while the white aaa e iene aa 
superior white public schools in the suburbs. ; a eee ee 
curately described in the 1964 Advisory Pane p 


Board of Education of the City of Chicago: 


Finally, it cannot be too SEE SE Pee aaits at a 
effect school integration must reckon with the aLERRELE 
] ontary school child is already in the minority siege ae 
: ea of Chicago and the time is not far off when the sa See | ji 
y. ane of the white high school student. Unless the exocus 4 
ite opulation..from_the public schools and poe ve a Tae 
Erouent to a halt or reversed, the question of cat Sa te | 
may “become. simply..a theoretical. matter, as ‘ a ren 
nation’s capital. For integration,.in_fact,-cannot_be | 


out white students.” 

EF aS Se ne ieee eon 
under the authority of Griffin v. schoo fet eae 
local taxing authority or the state to levy taxes to poet ae 
build an educational park, relieving the per Ree ony 
suburban public school and the ara Sener sahinettd 
Cae area eae suburbs Nevers, a aah 
: ett Hin 
ao ae se its rapportenment cass oa reat eretat 

iti ick ing been 
weed Bee ete sick me ae the education of children. 


i wn, i important func- 
Education, as stated in Brown, is “the most imp 


; ‘ch 
tion of the state.” And, as shown in Hall v. St. Helena Parts ; 


School Board, and Griffin v. School Board, that sie 
2 . 
function must be administered in a at of Ae ines Bie eee 
tes local public sc 

even hand. The state opera ocal eet eae 
1 boards, it directly supplies p 

agents, the local schoo ) PP aden eae 
tion, it certificates the teachers, it a 

money for that operation, gee 

tment of education, 
schools, and, through its depar 
oe constant supervision over the entire operation. The involve 


n i the 
71. Advisory Panel on Integration in the Public Schools, Report to 
Board of Education of the City wf Chicago 12 (1964). 


73. See note 64 supra. antes ae | 

yecke WS) - ‘ard ad 

Pe oe eae 649 (E.D. La. 1961) (per curiam), aff'd, 287 F.2d 376 | 

(5th Gin): aff’d, 368 U.S. 515 (1962) (per curiam). ? 
76. 377 US. 218 (1964). 


\ 


7. sca lente @ Ee ee ay 
ean xdeluicwt pa ioe gm A 
te a) LOpjAan > PE { 
; moth guixteuur | 7 
oot spe Caos o--4] brine Dot sini ut 
seaetnbe icehgeuisy) et < + bine 


es 0 2— 


= - a. , ng r ncwno +t a2 F is 
= ae pening pyar" pes GQemyOM; +O oF 

2 Tis J Lasue eft] 6 
peur” jAstcne 1 yrve * 


eo baat i on pe ia 7” mem inte 


‘C&O wT 


tg ‘y 


mu! oy eipsniseses (pe vrei ayieh- gure 
= apse qos OL case 7 a 
ee si peat mages wrk pe 23079 © 
see ern yesee” pri oad {55 

vat fismeBiyer Pox Ts soya aye ‘iy 


\ 
yaa we 


7 yen. poop mS 1° gk paut so Pee 


gu4 ip iL= 4), pel je sep . Jia iti 
7 MA nop? gic Sacco a C0 
; mS Pat 


ae cit pe may-ee TS 
is ae go fucge  GREO 3) 8 baloge 30 pe 
MODE til spe GSES « Vee OE FPS us i 
te waisppct tii aug IGFs ttn pa ee i es 
LG Poy peasy dee CesT ye Gy z 
Se quctic: ge ish L6G6AS 


gyopasg? 
En [ys CAYO | cay’. be OE TEFL AGE 


gout gesceceeth Y gpewntiy Denise pocwerioh 
* .. 26 aoi2 i2 2 ees fh 34 mF S 
a ce li Gi es i a 
ones Ls LCI] hee & a 52675. eh 

ee ean a8 IGes bagi 


Fes aes > gey bDISAT 
Bitue Li Duwnoeue m1 pegy ssi > oe 


Bases fares Gacy Cours %% * eas My SCOOP? ast 
45 > ie fsa EA ait. 45 ri tare ¢ He us. Gece y 
aL? ta a ag Be” tes: yA = Sas 
va by : cyt tuect * HIYA, IRS RO seOTSlp~ 
y nste 3 ce. tag 7A, pt 1g bethr-O8 
Speedy 2-09] SOEs: (ee SP SALpoTg 
walle Bish? Sutujjausy gee Bay Sesocgy 

Ode PYPOLNAOY sep. eS 
i ae amet " pik ite: gs 


as meses porporg 


es 


eae 


a 


eer 


Pa is ii 
' 7Z “es Le {2EPR PP (ee re y = 
¢ : i. ist 1? th Nt cee one sh Tse 
ply a oOo ae Cy oe | “a 
, ie’ ‘ : 
5 . ae a 
t my ¥ , I-37 : fad? 
' wis La] a oo x 1 eo a oon’ x fing a% a 
aint - 7 << e ~ 
- Sr . ry Ane ocr , : It SF br , 7 
» GEO S pir LL ONG Le GoM OU To IDAOpAG ete 
fie | Mee BU pyres 4 ape 2 44, fo ob © °2Caian" 46 Sita \ a 
ihe ee ae ed *iiitss jn te r fe<7* oi: = fa slat _ ra | toCReut Ss 
we — ‘ r se : 
” ‘ SS 4 eer ues Ly Se ee Sot. 7 ie 
2 i a a ve Lee g aie r ‘i at oa = 
ii in wW j ‘ 3 - acl "0 2? trie ' {ye a oars "oa 
= ae 
nt wer T » ple~ = aq,” a © ie eruPe 
ey >) BA, J LA Fok Perey > SMe RICE rues 
m - ors oP - a> late P oe : 
FiOe OE LHe Sr oor Sys 4 HY S Gp S8he eae 
Berd eas” 2 Sea ehiy Te Ge fin ea VAT eBE sue, 
» - a “ ¢ _ 
AGE ne “Abs-- LS ree | side tA f ar a ih EUR 4 antes" og 
y 3a! TPE ars i re SIRES ee ais i as? Slax i fa fhur<e \ @ 
atil i Ps 3 4 . ‘J a a is 
Be SMO He LOG GN Ca og LOLS Gae-Deg- yp: shea, 


Pe SCS Sk pes eo) Oar aie” epee tue an “trans i 


Oe aL eM) a Lec i) TA a FOS da = )iGa h " _—— 
a a Cin ea ne aot 
P ie ts : g Pa 4 Satay . ¢t a . e e Sans) 
te PGi) Hi, Oats i ust . — 
“an: _— je2e* wey ee 7 . ee oe oy 3 ad .\ i ea a 7 7 
ia ts silky : a6 GLO PGAL COLA ptt “ai po OOpOey a 
{fo So eaghcetfiane Lure’ Sepes we cre WEA ore Bee * al 
: ‘ ¢ = aa 
, Sauk wos OLSUr et fe eek Peete thie pate! Se 
> pth oe rye LOS ee CHAPEL ON The 
Siypeti A ivf i) ECO? sia aL Bate > Re as = 
ae i s, y sae 2 a — J ~ , a 
vs ss” Tes _ - a 
Ps . rea is Dies "G8 Ot Fyn pres ' Levey ir (jeri s- 
Oni 4 ba os, . 5 ens 7 =~ 
noe mF ) hse Tr wv? UROL TE Wie at a 
. i » oe oral at co 6s ~- ¥ ott r its = ea a 4 @ — -~_ 
meee ee gets y Eee io 24° i> BCs 2 ge + — 
- ) sas PS >. by ire! | heal ‘i Es ow. ‘ 7 can #1 s ~~ x ——- - 
ts shoes a e » — oe 4 } Be Gi Te g I? ects Lae aay is a a _ 
tn. er ——e mya a a Wed . eh = “TS, a —_ 


seit oe Shp ee ala d) ane “SEAS “SG “(OGL 32 2G ; wie 
bynes it 2© Ry gt ou peri (ay re TG #ay ——a 

4 {fer h te tae one ge ape) See > 
xa ee el ,on FRBGE Spee We ye aCe eet ops serene a 
iter SIA Tks GMT 2 Leste Ei Geeky par hoofamhy, 2 a2 ==. 


ppoenoq io eerie 5} i 18e fh Ob Cricatior :; or, = 
meso es qeetiat. = £ tase 2 Yqaou: Saegj. geben cs : 

Heep wprs siszosie * nowgd he = zt 
[WY ite Apa Sine pS PEe (eg ey st eriseq fe pa 
potinsee ot Sagan aed Hic sitatye eos BoOR 
CAEL TL Cormap ae x hy Lemesyer agp ape sate lee 


par sag C. wt weg tee eeesnior 


ee 


306 YEW YORK UN 
3 NEW YORK UNIVERSITY LAW. REVIEW-—-—{Vol-40- 285 


hae is ove in re operation of its public schools is complete 
: state 1s the conduit through which fede _ 
I ral money, in 
increéasing amounts, is being funnelled into the public at 


7 Certainly fed . 
Se y ie eral money may not be used to indurate an ine- 
ANG ; us no state-created political lines can protect the 


ae against the constitutional command of equal protection for 
S citizens or relieve the state from the obligation of providing 


j 
ee ays : 
[ ucational opportunities for its Negro slum children equal to 


__.those HT ee for its white children in the affluent suburbs.*® 
oes “5 the Supranc Court decided the first reapportionment 
se ae wen Just as when it decided Brown, it left to 

urts the task of fashioning th 
edly, if and when th ine i ee 
e Supreme Court tackles th 
es wh e subu 
eee vis the city slum school problem, in the €vént of See 
avor of the comp/amants, it will again remitthe remedy to the 
eee courts, with instructions to ignore the state-created politi- 

‘ es separating the school boards and to run its orders di 

rectly against state, as well as local, officials. 


VI 


Sania eae that what has been said here this 
; ot tind favor with the advocat oases 
erein (= eminyaot echoes; cates of judicial re- 
ave already ex d . 
de facto segregation i oe y expressed the view that 
gation Is a political and social i . 
a political, not a judicial i matter which requires 
solution, that the C 
stat . 2 0 e Congress and the 
the tate Sea to remedy any inequality which may exist in 
the propia ant and that any attempted judicial resolution of 
‘m would adversely affect the balance of our federali 
y trenching on states’ rights. ce 
Sr ae Reeens to judicial intervention into de facto segre- 
Sas al Hak a slightly familiar ring. The Supreme Court’s 
poe ane rown was subjected to just such criticism. Yet be- 
Seas at Ata definite progress has been made toward the 
iin 4 at " Negro rights. The Court’s action unquestionably 
Secs ms hee government to act. Is there anyone who 
nks that the Civil Rights Act of 
reality today without Bro 7 peo Cueoulcrbeya 
s wn and other Supreme C tof 
s itegeege Sp A ourt dec 
eee ac Injustice? Is it conceivable that the Sones 
would have abolished segregation compelled by law without | 


2 piace ene from the federal courts? 


v 


77. Simkins v. Moses H .e 
: - Cone Memorial H 
cert. denied, 376 U.S, 938 (1964) ; see Bolling vy ‘S 
78. See note 64 supra. Ps 


79. 369 US. 186 (1962), 


P., 323 F.2d 959 (4th Cir. 1963), 
harpe, 347 U.S. 497 (1954), 


April 1965] DE FACTO SEGREGATION pea 


The reapportionment cases are also in point. Does anyone 
really believe that the state legislatures would have reformed 


themselves? Legislators elected via the rotten borough system 


ordinarily would not be expected to vote for its abolition. Perhaps 


the reapportionment cases do trench on states’ rights, but the 
people who now have a full vote are not complaining. i 

The advocates of judicial restraint have also been critical 
of the Supreme Court’s work in the field of criminal justice. It is 
true that the Court has insisted on civilized procedures in state as 
well as federal criminal courts. An accused in a serious criminal 
case must now have a lawyer available to represent him, coerced 
confessions must be excluded from state and federal criminal 
trials, and state as well as federal police must now respect the 
fourth amendment. How long should the Supreme Court have 
waited for the states to civilize their own criminal procedures 
before it undertook to protect the constitutional rights of persons 
accused of crime? 

The Supreme Court’s intervention into these fields of pri- 
mary state responsibility was not precipitous. The states were 
given ample opportunity to correct the evils themselves. Before 
Brown, the Supreme Court handed down a series of decisions in 
the field of education indicating quite clearly that, if the states 
did not act to eliminate racial segregation compelled by law, it 
would. The persistence with which reapportionment cases con- 
tinued to reach the Supreme Court after it had refused to exer- 
cise jurisdiction in Colegrove v. Green,*° should have been warn- 
ing enough to the states that, one way or the other, vote dilution 
was on the way out. And civilizing of state criminal procedures, 
under gentle urging from the Supreme Court, has been going on 
since Brown v. Mississippi,*! in which the Court set aside a death 
sentence based solely on a confession obtained by hanging the 
accused from a tree. 

There is no indication that the Supreme Court will rush into 
the de facto segregation arena. Two circuit courts of appeals* 
have already denied relief from de facto segregation and the Su- 
preme Court has stayed its hand. But this is no guarantee that 
the Court will not act if the problem persists and the states fail 
to correct the evil. Proper judicial restraint does not include a 
failure to act where a state has abdicated its responsibility to 
protect the constitutional rights of its citizens. 


80. 328 US. 549 (1946). 


81. 297 U.S. 278 (1936). 
82. Downs v. Board of Educ., 336 F.2d 988 (10th Cir. 1964), cert. denied, 


33 U.S.L. Week 3284 (U.S. Mar. 2, 1965); Bell v. School City, 324 F.2d 209 (7th 
Cir. 1963). 
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Equal educational opportunity is not the only demand of 
the Negro Revolution of the 1960’s, but it is the most important 
one. Education is the key to social mobility. Without it the Negro 
will continue to be tied to the segregated slum where the social, 
intellectual and educational damage suffered by his children be- 
gins the day they are born. Repeated studies have confirmed that 
the ability of Negro children to learn, given equal conditions, is 
equal to the white.*? But, by school age, the segregated slum 
culture in which they are born and reared has opened an educa- 
tional gap, as compared with the white child, which not only is 
never closed, but which actually increases as time goes on.* 

It is not enough, therefore, simply to provide equal educa- 
tional opportunity beginning at the age of six. Until society 
eliminates these segregated slums, cultural and educational en- 
richment for slum children must begin at birth. To their great 
credit, some enlightened states, including New York and Califor- 
nia, are already planning just such programs. And the President 
of the United States, in his recent message on education,® has 
asked the Congress for legislation providing financial aid to states 
undertaking pre-school educational programs for slum children. 

The American Negro is a totally American responsibility. 
Three hundred years ago he was brought to this country by our 
forefathers and sold into slavery. One hundred years ago we 
fought a war that would set him free. F or these last one hundred 
years we have lived and professed the hypocrisy that he was free. 
The time has now come when we must face up to that responsi- 
bility. Let us erase this blemish—let us remove this injustice— 
from the face of America. Let us make the Negro free. 

In closing this, the sixth James Madison Lecture, it is fitting 
that we note the passing of the man whose conception and guid- 
ance made this series possible. It was Edmond Cahn’s dream that 
America would one day fulfill the constitutional promise of equal- 
ity before the law and yet maintain, by adherence to the Bill of 
Rights, the individuality of each human being. To this dream he 
dedicated this series of lectures. It was to this dream, too, that 
Edmond Cahn gave so much of himself. His inspirational writ- 
ings will long serve the cause of equal liberty under law. 

Edmond Cahn was a concerned man. Injustice in any of its 
forms disturbed him deeply. He seemed particularly distressed 


that, in all the years of history, man appeared incapable of mold- 


ee SP 
83. See The Effects of Segregation and the Consequences of Desegregation: 


A Social Science Statement, 37 Minn. L. Rev. 427 (1953) (Appendix to Appellants? 
Briefs in the School Segregation Cases). 

84. Ibid. 

85. 113 Cong. Rec. 499-500 (daily ed. Jan. 12, 1965), 
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ing a just society. But the events of the recent past had given 
him reason to hope. For in the concluding paragraph of his last 
published work he wrote: 


The condition of democratic man is something new and young 
on the face of the earth, and his work of political creation is ony 
beginning. In all the sad stages of human history, ets re oe 
that, by the grace of intelligence, can actually will the ic emen 
of a just society into practical existence. Now that he has oan 
menced to discover his capacities and flex his desires, the pee is 
visibly accumulating power and momentum. I see a world where 
no man is accounted strong except in justice, Eig Pea 9! in com- 
passion, nor secure except in freedom and peace. 


I trust that my friend Edmond Cahn proves as great a 
prophet as he was a human being. 


86. Cahn, The Predicament of Democratic Man 187 (1961). 
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III. The Defendants' Efforts to Integrate School 
Faculties Meet Constitutional Requirements; 
Compulsory Reassignment Should Not Be 
Ordered When No Teacher Is a Party to the 
ROCLON Gee ee he ees ace aspen mete wee as 84 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JVULLUSEW. HOBSON, Individually 
and on behalf of JEAN MARIE 
HOBSON and JULIUS W. HOBSON ,JR. 
et al’, 
Plaintiffs, 

Vs. Civil Action No. 82-66 
CARL F. HANSEN, Superintendent 
of Schools of the District of 
Columbia, THE BOARD OF EDUCATION 


of the DISTRICT OF COLUMBIA, 
Staalte, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. 


FINDINGS OF FACT AND CONCLUSION OF LAW ON PETITION 
TQ INTERVENE AND ORDER THEREON 

Pursuant to the order of the United States Court On 
Appeals in AppealsNo. 21,167 and 21,168, the Court has held 
a further hearing on the motion to intervene filedibysCarien, 
Hansen and by Reverend William D. Jackson, et al, at which 
hearing stipulations of fact were offered and testimony received. 
The intervening petition of Lawrence A. Wilkinson has been with- 
drawn by praecipe filed in this action. 

Upon consideration of the pleadings, stipulations 
and testimony the Court makes and enters the following: 

FINDINGS OF FACT 

1. The proposed intervener, Carl F. Hansen, was the 
Superintendent of Schools for the District of Columbia from 
March 3, 1958 until his retirement on July 3119678 which 
occurred for the reasons set forth below. 

2. The Board of Education, by motion adopted July 1h 


1967, ordered and directed Superintendent Hansen not to appeal 


‘on June 19, 1967. 


3 eOn July 3, 1967, Carl F. Hansen announced his 
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retirement from his position as Superintendent of Schools, ef- 

| fective July 31, 1967. He retired because of his conscientious 

disagreement with the legal and educational validity of the 

| aforesaid opinion and judgment entered by this Court. If he had 
| not retired he would have been entitled, under contract with 

| the Board of Education, to continue as superintendent of schools 
until May 21, 1970. | 

4, As a result of his retirement Carl F. Hansen's 
Salary as superintendent was discontinued, and after making 
allowance for his retirement pension his income has been reduced 
by approximately $14,000 per year. 

5. The findings of this Court in its aforementioned 
opinion which were critical of Carl P, Hansen's conduct as 
Superintendent of Schools and critical of the educational polielesm 
instituted and administered by him, have resulted in damage 
to his professional reputation and to his earning capacity in 
his chosen profession. 

6. Carl F. Hansen is a resident and taxpayer of the 
District of Columbia, and is of the opinion that compliance by 
the Board of Education with the aforesaid judgment of this Court 
will result in substantial increase in the COStHOLeDUDIIC 
education in the District of Columbia. 

7. The following proposed interveners are residents 
of the District of Columbia as hereinafter set forth and are 
the parents of children attending the public schools of the 
District of Columbia. 

(a) Reverend William D. Jackson, residing at 
44 58th Street, S.E. | 

(bo) Margaret G. Carter, residing at 4630 B Street, 
Dates 

(c) Katherine McKay Wilkinson, residing at 


4308 Forest Lane, N.W. 


py 


(d) Charles Tait Trussell, residing at 4414 
Klingle Street, N.W. 

(e) Ernest R. Stevens, residing at 1302 
F Street, N.W. 

(f) Robert E. Nelson and Barbara A. Nelson, 
residing at 1751 Lanier Place, N.W. 

(g) Van H. Seagraves and Eleanor Seagraves, 
residing at 1813 Shepherd Street, N.W. 

(nh) John R. Immer and Marjory J. Immer, residing 


at 1638 19th Street, N.W. 


(1) William E. Weld, Jr., and Jane Weld, residing 


at 3911 Argyle Terrace, N.W. 
(9) Richard A. Hendricks and Dawn C. Hendricks, 
residing at 3833 Windom Place, N.W. 
(k) Reverend and Mrs. Cleveland B. Sparrow, 

residing at 843 52nd Street, N.E. 

Certain of the aforementioned intervening parents are 
Negro citizens and others are white citizens. 

8. The education of all children attending the public 
schools of the District of Columbia is or may be affected by 
the judgment of this Court entered on June 19, 1967, and this 


is a proper and legal concern of their parents, including the 


“proposed intervening parents. Said proposed intervening parents 


dissent from and desire appellate review of that judgment. 


9. The proposed intervener Carl F. Hansen, and the. 


proposed intervening parents have an interest in the properties 


and transactions which are the subject matter of this action. 
Prior to the judgment of this Court entered on June 19, 1967, 
the interests of the interveners in said properties and trans- 
actions were adequately represented and protected by the 
defendant, Board of Education; but since said judgment and 


the announced decision of the Board of Education not to appeal 
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or to permit the Superintendent of Schools to appeal therefrom, 
the interests of the interveners have not been adequately 
represented by existing parties; and the future disposition 
of this :action, in the absence of an appeal (which no é€xisting 
parties have noted) would as a practical matter impair or 
impede the interveners' ability to protect their aforementioned 
interests. 

CONCLUSIONS OF LAW 

le eel neémeri ghteotathe proposed interveners to enter 
this case for the purpose of appeal must be determined as of 
the time their motionsto cerrene Weregi led wa AtmUDaAUeLame 
no action had been taken to implement the judgment entered by 
this Court, and any specific effect upon children of the inter- 
vening parents and others was wholly prospective; but the 
future implementation of said judgment could have a material 
effect upon the children of the intervening parents and other 
children similarly situated. 

2. The proposed intervener, Carl F. Hansen and the 
proposed intervening parents are entitled as a matter of right to 
intervene in this action pursuant to Rule 24(a) of the Federal 
Rules of Civil Procedure, for the purpose o& taking an appeal. 

WHERENORE ei tei sepyetnescCouruechis day of 

, 1968 

ORDERED, that the motions to intervene in this action 
heretofore filed by Carl F. Hansen, Reverend MBAR D. Jackson, 
Reverend and Mrs. Cleveland B, Sparrow, Margaret G. Carter, 
Katherine McKay Wilkinson, Charles Tait Trussell, Ernest R. 
Stevens, Robert E. Nelson, Barbara A. Nelson, Van H. Seagraves, 


Rleanor Seagraves, John R. Immer, Marjory J. Immer, William E. 


| Weld, Jr., Jane Weld, Richard A. Hendricks and Dawn Hendricks, be 


and said motions are hereby granted. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| JULIUS W. HOBSON, individually and 
ion behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al, 


Plaintiffs 


ve Civils Action NO woe=00 


ig 


Hl 
|| CARL h.eHANSEN. ouUperintendent lor, 


Schools of the [istrict of Columbia, 
|| THE BOARD OF EDUCATION OF THE 
i DISTRICT OF COLUMBIA, et al, 


ue Ne NN RS BS BS SY OS BD SY NY 


' Defendants 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION OF DEFENDANT SMUCK AND 
OF INTERVENORS TO FIX DATE FOR HEARING 

OF MOTIONS TO INTERVENE AND TO STAY OTHER PROCEEDINGS 


December 10, Lo67> amcCOD Ve OfaWwhd Chm smanne xed. 


1 

H 

ll 

| 1. See Order of United States Court of Appeals entered 
2. Rule 73, Federal Rules of Civil Procedure. 
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Respectfully submitted, 


Joseph F. Donohue 

Thomas S. Jackson 

Edmund D. Campbell 
John L. Laskey 
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| Unit en Staten Court of Aree 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


“ No, 22,267 September Term, [9 67 
Carl C. Smuck, A Member of the Board Civil 82-65 i 
of Education of the District of Columbia, Cone 
Appellant, iF 

. Ve | ee ; ; 1 Yd 

Julius W. Hobson, et al., United States Court cf Appaals 
= a Appellees. ie ; for tho District cf Columbia Circuit 

No. 21,168 


o> FILED pec.13 1967 
Carl F,..Hansen, Superintendent of : 3 
Schools oe the District of Columbia, | . 
= Appellant, | Nathan 1A caoous 
at, 3 CLERK Voy 7): : 
Julius W. Hobson, et al., 
. Appellees. 


Before: Boazelon, Chief Judge; and Danaher, 
Burger, Wright, McGowan, Tamm, 
Leventhal and Robinson. 
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; These causes came on for tee on appellees’ motions 
to dismiss the appeals and the motions of appellants to remand or in 
the alternative to rule on the motions to intervene and the oppositions 
thereto and the court en bane having heard argument of counsel, it is 


ORDERED by the Court en bane that the record in these 
- consolidated cases be remanded so that the District Court may supplement 
it by holding a further hearing on the motions to intervene filed by 
Carl F. Hansen, Reverend Willian D, Jackson, et al., and Lawrence A. 
Wilkinson and enter its findings of fact and conclusions of law on the 
"question whether ‘the above-nentioned petitioners for intervention should 
be permitted to intervene in these cases for the purpose of appealing 
from the judgment entered by the District Court on June 19, 1967, and 
sha, ays 


FURTHER ORDERED by the Court en banc that jurisdiction will 
be retained by this court to dispose of these appeals and tne aforesaid 
motions to dismiss and to intervene upon the return of the record to this 
court. 


The Clerk of the District Court is direct.d to return the 


record on avpeai nerein. supplemented by tne remand proceedings May itt upon - 


the completion thercof, * 


rersCuriam, 
Circuit sigs Wright did not perticipate in the consideration and decision of 
the above motions. 
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840 (1967) ; 


Wheeler v. Durham City. Board of Education, 363 F.2d : 86 
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40 N.Y.U. L. Rev. 285, Public School Desegregation: O35 
Legal Remedies for De Facto Segregation (1965) 


16 W. Res. L. Rev. 478 Symposium on De Facto School Ds 
Segregation (1965) 


Hansen, Miracle of Social Adjustment: Desegreration 6 
in the Washington, D.C. Schools (1957) 


Toward Creating A Model Urban School System: A 


Study of the Washington, D.C. Public Schools 
(Teachers College Columbia University, Sept. 24, 
1967) ("Passow Report") 61, 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS We HOBSON, individually and 
on behalf of JEAN MARIE HOBSON and 
JULIUS We HOBSON, JRe, et al., 


Plaintiffs, 
Ve 


) 
) 
) 
Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of ) 
Schools of the District of Columbia, ) 
THE BOARD OF EDUCATION OF THE ) 
DISTRICT OF COLUMBIA, et al., ) 
) 
) 


Defendants. 


MOTION 10 INTERVENE OF REVEREND WILLIAM D. 
JACKSON, MARGARET G. CARTER, KATHERINE McKAY 
WILKINSON, CHARLES TAIT TRUSSELL AND WOODLEY 
G. TRUSSELL, DR. MICHAEL MANN DUFFY AND 
CAROLINE C. DUFFY, REVEREND ERNEST R. STEVENS, 
ROBERT E. NELSON AND BARBARA A. NELSON, VAN H. 
 SEAGRAVES AND ELEANOR SEAGRAVES, JOHN R. IMMER 
AND MARJORY J. IMMER, WM. E. WELD, JR. AND JANE 
WELD, JRe, RICHARD A. HENDRICKS AND DAWN C. 


HENDRICKS, REVe AND MRS, CLEVELAND B, SPARROW 


Come now Reverend William D. Jackson, Margaret G. Carter, 
Katherine McKay Wilkinson, Charles Tait Trussell and Woodley G. Trussell, 
Dr. Michael Mann Duffy and Caroline C. Duffy, Reverend Ernest R. Stevens, 
Robert E. Nelson and Barbara A. Nelson, Van H. Seagraves and Beene 
Seagraves, John R. Immer and Marjory J. Immer, Wm. E. Weld, Jr. and Jane 

and Rev. and Mrs. Cleveland B. Sparrow 
Weld, Jr., Richard A. Hendricks and Dawn C. Hendricks/and move this 
Honorable Court for an order permitting them to intervene as parties de- 
fendant for the purpose of noting herein and prosecuting an appeal from 
the Judgment entered the 19th day of June, 1967; and for grounds there- 
for say: 

1. Reverend William D. Jackson resides at 44 - 58th Street, 


S. E., Washington, D. C. and is the parent of three children, of whom 


two are students in the public schools of the District of Columbia. 
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e. Margaret G. Carter resides at 1630 B Stréet, S. E., 
Washington, D. C. and is the parent of a child in the public schools of 
the District of Columbia. 

3- Katherine McKay Wilkinson resides at 4308 Forest Lane, 

N. W., Washington, D. C., and is the parent of a child in the public 
schools of the District of Columbia. 

| 4, Charles Tait Trussell and Woodley G. Trussell reside at 
4414 Klingle Street, N. W., Washington, D. C. and are the parents of 
two children in the public schools of the District of Columbia. 

De Dr. Michael Mann Duffy and Caroline ¢. Duffy reside at 
2424 Foxhall Road, N. W., Washington, D. C. and are the parents of two 
children in the public schools of the District of Columbia. 

6. Reverend Ernest R. Stevens resides at 1302 F treet, N. E., 
Washington, D. C. and is the parent of three children in the public 
| schools of the District of Columbia. 
| {- Robert E. Nelson and Barbara A. Nelson reside at eho 
| Lanier Place, N. W., Washington, D. C. and are the parents or children 
te the public schools of the District of Columbia. 

8. Van H. Seagraves and Eleanor Seagraves reside at 1813 
Shepherd Street, N. W., Washington, D. C. and are the parents of three 
children in the public schools of the District of Columbia. 

9. John R. Inmer and Marjory J. Immer reside at 1675 19th 
Street, N. W., Washington, D. C. and are the parents of children in the 
public schools of the District of Columbia. 

10. Wm. E. Weld, Jr. and Jane Weld, Jr., reside at 3911 Argyle 
Terrace, N. W., Washington, D. C. and are the parents of children in 
the public schools of the District of Columbia. 

li. Richard A. Hendricks and Dawn C. Hendricks resiue at 36553 | 
Windom Place, N. W., Washington, D. C. and are the parents of four chil- 
dren, of whom two are students in the public schools of the District of 


Columbia. 
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12. Reverend and Mrs. Cleveland B. Sparrow reside at 843 
5end Street, N. E., Washington, D. C. and are the parents of two chil- 
dren in the public schools of the District of Columbia. 

13. <All of the above named parents dissent from and desire 
an appellate review of the Judgment of this Court entered the 19th day 
of June, 1967; and they are advised and believe that as parents of chil- 
dren in the public schools in the District of Coiumo.a vhney have such 
interest as entitles them to a right to intervene for vhe purpose afore- 
said. 

14. Each of the foregoing apprehends that no other party 
adequately or fully represents his or her interest. 

| 15. Each of the foregoing intends to prosecute an appeal 
herein from said Judgment on the present record; and Prey aecnes this 
Court take and consider this motion as their joint notice of appeal 


effective as of the date of the filing pare | 


Respectfully submitted, 


F, JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN Le LASKEY ae 
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orneys for Antervenors 
c/o Jackson, Gray/& Laskey 
1701 K Street, NW. 
Washington, D. C. 20006 


Certificate of Service 


I hereby certify that a copy of the foregoing anc annexed 
Motion to Intervene of Reverend William D. Jackson, et al., together with 
Memorandum of Points and Authorities in support thereof, was this 18th 
day of July, 1967, mailed, postage prepaid, to William M. Kunstler, Esq., 
and Jerry D. Anker, Esq., Attorneys for Plaintiffs, 1001 Connecticut 
Avenue, Ne We, Washington, D. C. 20036; Honorable Charles T. Duncan, 
Corporation Counsel for the District of Columbia, District Building, 
Washington, D. C. 20004; and to David G. Bress, Esq., United States 
Attorney for the District of Columbia, United States Courthouse, Washington, 
D. C. 20001. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS We HOBSON, individually and 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al., 


Plaintiffs, 


Vv. 
Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of 
Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA, et al., 


Defendants. 
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MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO INTERVENE OF 


REVEREND WILLIAM D. JACKSON, ET AL. 
The motion of Reverend William D. Jackson, et al., to intervene 

herein addresses itself to this Honorable Court as a matter of right. . 
Rule 24(a) Federal Rules of Civil Procedure; 

Wolpe v. Poretsky, 79 App. D. C. 141, 144 F. 2d 505 (cert. den.! 

Sey Rh Wiss meee 
Textile Workers Union of America v. Allendale Co., 96 U. S. 

Appa Dem Con 40lymeeo ui eda yoo: . 
Hobson _v. Hansen, 265 F. Supp. 902, 906 (cert. pending); 
Pellegrino v. Nesbet, (9th Cir. 1953), 203 F. 2d 463; 
Kozak v. Wells, (8th Cir. 1960), 278 F. 2d 10h; 

Cuthill v. Ortman-Miller Machine Co., (7th Cir. 1954), 216 

F. 2d 336. 

Respectfully submitted, 
F. JOSEPH DONOHUE 
THOMAS S. JACKSON 


EDMUND D. CAMPBELL 


At 
c/o Jackson, Gray & Laskey 
1701 K Street, W/W. 

2 Washington, D. C. 20006 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, A Member of the Board 
of Education of the District of Columbia, 


) 
) 
Appellant, 
Vv. No. 21167 
JULIUS W. HOBSON, et al., 
Appellees. 
) 
CARL F. HANSEN, Superintendent of ) 
Schools of the District of Columbia, 
Appellant, 
Ve . No. 21168 
JULIUS W. HOBSON, et al., 
Appellees. 


MOTION FOR LEAVE TO OMIT FROM PRINTING IN APPENDIX 
OF OPINION, FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND JUDGMENT OF THE COURT BELOW ENTERED JUNE 19, 
1967, AND FOR OTHER ACTIONS RELATING TO PREPARATION 
: OF THE APPENDIX OR JOINT APPENDIX 


ee 


Come mowetne Appellants, by their counsel of record, and move this 

Honorable Court that they be authorized to omit from printing in the Appendix 

in this cause the Opinion, Findings of Fact, Concludions of Law and Judgment, 
filed on June 19, 1967, by the Honorable J. Skelly Wright, Circuit Judge acting 
by designation as a United States Detniet Judge, below; and for grounds there- 
for, Appellants say that the full text thereof has been printed and is available 
to the parties and the Court in 269 F. Supp., at pages 401, et seg., a reprinted 
copy whereof was made a part of the record in lieu of the typewritten copy filed 


in the court below by Order dated September 15, 1967. 
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And Appellants by their counsel further move that the parties be. 
permitted to omit from the Joint Appendix all exhibits, leaving to each 
of the parties the right or opportunity to print as a Separate Appendix 
their vasceecie briefs, copies of any exhibits or parts thereof which 
said respective parties may choose to exhibit to the Court; Provided that 
all the original exhibits shall be available to the Court and counsel at 


oral argument. 


And Appellants further move that the parties be permitted to lodge 
with the Clerk, so that the same may be available to the Members of the 
Court, ne more than twelve (12) copies of any books or reports which were 
exhibits in the ea below in lieu of including the same in the Appellants' | 


Appendix or the Joint Appendix, as the case may be. 


And Appellants by their counsel further move that leave be granted to 
the parties to expand their respective briefs to not exceeding eighty (80) 


pages, in lieu of the limitation contained in Rule 17(e) of the Rules of this 


Honorable Court. 


The grounds for the foregoing Motion, and the parts thereof in the 
separate paragraphs above are that the relief prayed will expedite the presen- 
tation of this case to the Court, and save the parties unnecessary labor and 


expense without materially handicapping the Members of the Court in an under- 
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standing of the issues presented. 
Respectfully submitted, 
F. JOSEPH DONOHUE 


THOMAS S. JACKSON 
EDMUND D. CAMP 


Attorneys for Appel Yants 
c/o Jackson, /Gray & Laskey 
1701 K Street, N. W. 
Washington, D. C. 20006 


Certificate of Service 


I hereby certify that a copy of the foregoing and annexed Motion 
_ For Leave to Omit From Printing, etc., was mailed, postage prepaid, this 
a of April, 1968, to William M. Kunstler, Esq., 618 D.Street, 
N. E., Washington, D. C., and to Jerry D. Anker, Esq., 1730 K Street, N. W., 


Washington, D. C., Attorneys for Appellees. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, A Member of the Board 
of Education of the District or Columbia, 
| Appellant, | 
Ve No. 21167 
JULIUS W. HOBSON, et al., 
Appellees. 
CARL F. HANSEN, Superintendent of 
Schools of the District of Columbia, 
Appellant, 
ov. No. 21168 


JULIUS W. HOBSON, et. al., 


Appellees. 


STATEMENT OF POINTS ON APPEAL OF INTERVENORS (NOW APPELLANTS ) 


The Appellants, Carl F. Hansen, individually, and the Reverend 
William D. Jackson, et al., heretofore petitioners for intervention, by 
their counsel, hereby adopt the Statement of Points on Appeal heretofore 
filed by the other Appellants, as set forth in the statement of such points 


-of Carl C. Smuck, Appellant, as their own Statement of Points on this Appeal. 


Respectfully submitted, . 


F. JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN L. LASKEY 


1701 K Street, NY w. 
Washington, (D..£. 20006 « 
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Certificate of Service 


I hereby certify that a copy of the foregoing and annexed state: 
ment of Points on Appeal of Intervenors (now Appellants) was mailed, postage 
prepaid, this fo day of April, 1968, to William M. Kunstler, Esq., 618 
D Street, N. E., Washington, D. C., and to Jerry D. Anker, Esq., 1730 K Street, 


N. W., Washington, D. C., Attorneys for Appellees. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JULIUS W. HOBSON, individually and 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, Jr,, et al., 


Appellees, 
-against- Nos wuz llo7 ezieLop 
GAR TRIN ELA NOEN sectea lar 


Appellants. 


RENEWAL OF MOTION TO DISMISS APPEALS 

On July 27, 1967, appellees respectfully moved this Court 
to dismiss the purported notices of appeal filed in the United 
States District Court for the District of Columbia by appellants 
herein. On December 18, 1967, this Court ordered that the appeals 
of appellants CARL F. HANSEN and CARL C. SMUK be held in abeyance 
and remanded the motions to intervene of the other appellants to 
the said district court for hearing and decision, On February 
19, 1968, the said district court, after hearing testimony and 
oral argument on January 23, 1968, granted the said motions to 
intervene. Accordingly, appellees renew their motion of July 
27, 1967, to dismiss all of the purported notices of appeal and 
further move that said motion (DE COTE NISROY prior to the estab- 


lishment of a briefing schedule ‘herein. 


ames submitted, 


LA () rf Ve a 
Mate M. KUNSTLER, 
618 D, Street, N. Eee 
Washington, Dac 
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CERTIFICATE OF SERVICE 


The undersigned, one of the attorneys for appellees, herewith 
certifies that a true copy of the foregoing was served by prepaid 
United States Mail, on March 27, 1968, upon the attorneys for ap- 


pellants and the United States Attorney for the District of Col- 


umbia. os 
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William M, Kunstler 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 21,167 September Term, 1967 
Civil No. 82-66 

Carl C. Smuck, A Member of the Board 

of Education of the District of Columbia, 


Appellant, | 
Whe ~ Court OF Anoeals 
. linited States wel e tt r UL \8) Ue 
Julius W. Hobson, et al., United States LOM circuit 
for the (istrict Ot ZOWMDla & 
Appellees, fOr 
cent Fk : a apa 2 6 1968 
Carl F. Hansen, Superintendent of» FILED PRI 
Schools of the District of Columbia, ap vn 
lay yy oe ee at: 
Appellant, As aa ae igre sent 
We fli ( 


Julius W. Hobson, et al., 
Appellees. 


Before; Bazelon, Chief Judge, 
in Chambers, 


eee eee 


On consideration of appellant's unopposed 
"Motion For Leave To Omit From Printing In Appendix 
Of Opinion, Findings Of Fact, Conclusions Of Law And 
Judgment Of The Court Below Entered June HES ANSIS TL. 
And For ae Actions Relating To Preparation Of The 
Appendix Or Joint Appendix," it is 


ORDERED that counsel may omit printing the 
Opinion, findings of fact, conclusions of law and judg- 
ment filed in the District Court on June 19, 1967, in 
the joint appendix provided that counsel in the pf} Oe 
appendix indicate therein the appropriate citation in 
the Federal Supplement where the full text thereof has 
been printed. Counsel may omit from the joint appendix 
all exhibits, and each party may print as a separate 
appendix such exhibits as the parties choose to exhibit 
tothe court. Any books or reports which were introduced 
into evidence in the District Court need not be repro- 
duced in the joint appendix or separate appendices and in lieu 
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> Wnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,167 « 21,168 PAGE 2 September Term, 19,, 
Civil No. 82-66 


thereof the parties may lodge with the Clerk 8 copies 
of said books or reports. It appearing that the order 
entered herein on April 17, 1968, has already permitted 
the parties to file briefs in excess of the page limita- 
tions provided for by the rules of this court, it is 


FURTHER ORDERED that appellant's request 
contained in the above-entitled motion to file a brief 
fot exceeding 80 pages is denied. 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


CARL F. HANSEN, Superintendent 
of Schools of the District of 
Columbia, 


CARL C. SMUCK, a Member of the 
District of Columbia Board of 
Education, 
Appellants Appeals Nos. 21,167 
21,168 
vs. 


JULIUS W. HOBSON, et al, 


Appellees 


MOTION FOR LEAVE TO FILE 


The National School Boards Association by its attorney E. Riley 
Casey, petitions the Court for leave to file a brief amicus curiae 
at a date to be fixed by the Court, pursuant to Rule 18(3) (2) of the 
Rules of the Court of Appeals for the District of Columbia Circuit. 

The National School Boards Association is a nationwide federa- 
tion of State School Boards Associations whose members are themselves 
either elected or appointed members of their local school boards. 

The Association represents 88,000 members, who make up the school 
boards of the fifty states, the District of Columbia and the 


Virgin Islands. 
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As stated in Article II of the BSBA Constitution (copy attached), 
among the perposes of the Associetion ere: “to promote the generel 
advancement of education for the youth of the United States; to study 
the educational programs of the different states and to disseminete 
related information es a service function to the @tate School Boards 


Associations end their sembership: to encourage the most efficient 


and effective orgvenization and administration of the public schools; 
to study educations] legisletion proposed in Congress to the ené that 
the various State School Boards Associations end the membership may be 
informed of such legislation; farther te expresa and te endeavor to 
wmeke effective the collective will of the membership reqexéing 
netional needs in education.* 


fhe Association, as the representative of the netion‘s 


ol boards has « strong interest in protecting the stetutoriiy 
wested suthority of the local boards from erosion by judicial intru~ 
gions inte what is properly the school boards‘ ephere. The educational 
policy-making nsonesd in by the BDiastriet Court below is asnanecettinl 
of the school board's function as defined by statute and a cenger to 
the efficient edministretion ef lecal echool systems. If the courts 


ment of Gur iocsal 


are permitted to usurp the operetion onc manage 
school systeme, thia would not only resalt in poorly administered 
sehools but would be Gestructive of our form of government since it 


would ultimately ledge all gowermsental authority in the courts. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


-— =— = =m lle es 


CARL SMUCK, | 
Appellant 
Ve 


JULIUS HOBSON, et al., 


Appellees. : 

Cig eae TR Eee bas ced iS ab 
CARL HANSEN, et al., : 
Appellants, : 

We | : 
JULIUS HOBSON, et al., : 

: Appellees, 
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Pursuant to Rule 19(c) of the Rules of this Court, appellees 


respectfully move this Court for an enlargement of their time in 


which to present oral argument on June 26, 1968, the scheduled 


{date thereof, 


In support of their motion, appellees wish to point 


out that, not only are two appeals involved, but they involves isuues 


of fact and law arising from a protracted trial which resulted in some 


7000 pages of testimony and scores of exhibits. 


Moreover, the complex: 


factual and legal issues involvegsare of, such far-reaching importance 
: NRX 


and significance, that counsel for appellees are of the opinion that 


they cannot be adequately presented within the normal thirty minutes 


allotted for oral argument. Lastly, the appeal also includes certain 


preliminary matters such as standing of appellants, the splitting of 
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certain causes of action for trial sy a single judge rather than 
by a three-judge district court and the denial by that single judge 
of a “motion for disqualification" that will. necessarily consume 
additional time for oral argument. 

In view of the above, appellees respectfully move the 
Court for an enlargment of their time in which to present oral arg- 
ument from thirty to sixty minutes. | 

No previous application for the relief requested herein 


has been made. 


1680 Ingleside Terrace, N.W., 
Washington, D.C. 


Dated: June 3, 1968 


CERTIFICATE OF SERVICE 
The undersigned hereby certifies that a copy of the within 


motion was served by prepaid’ United States Mail upon Thomas S. Jackson, 


_ Esq., 1701 K. Street, N.W., Washington, D.C. on June 3, 1968. 


| OU) Le Coen 


WLLLIAM M. KUNSTLER 


Dated June 3, 1968. 


UNITED STATES COURT OF APPEALS 0 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
NATHAN J. PAULSON WASHINGTON 1. D. C. 


CLERK 


May 29, 1968 


= 


No. 21,167, Smuck, Member of Board of Education of D. C. v. Hobson, et al. 
No. 21,168, Hanson v. Hobson 


Dear Sirs: 


Te above-entitled case will be heard by this court on Wednesday, 
June 26, 1968, at 9:30 A. M. 


Not less than five (5) days in advance of the scheduied date, 
counsel must inform the Clerk of the neme or names of counsel who 
are to present oral argument. 


Under Rule 19(c) of the General Rules of this Court not more 
than 30 minutes will be allowed each side, unless additional time 
is obtained pursuant to the provisions of the rule. 


In consolidated cases or in cases where there are two or more 
counsel representing two or more parties on the same side, no more 
than 30 minutes will be allowed for oral argument for each side. 

In other words, the complete time allowed for oral argument shall be 
30 minutes unless additional time is allowed pursuant to the rules for 
the appellants, petitioners, petitioners-intervenors, or appellants- 
intervenors, ete. Their counterparts shail be allowed the same time. 

Not more than two counsel shall be heard for each side, except 

by spécial leave of court, upon sufficient reason shown. 


Very truly yours, 


John L. Laskey, Esq., NATHAN J. PAULSON, Clerk, 

Edmund D. Campbell, Esq., mY 4 Coates nt enta 
Thomas S. Jackson, Esq., By /7 (Qty Hi ge 
1701 K Street, N. W., Deputy Clerk ; 3 
Washington, D. C. 20006 

F. Joseph Donohue, Esq., E. Riley Casey, Esq., 

503 D Street, N. W., 1000 Connecticut Avenue, N. W., 
Washington, D. C. 20001 Washington, D. C. 20036 


William M. Kunstler, Esq. , “ 
618 D Street, N. E., 
Washington, D. C. 20002 


Jerry D. Anker, Esq., 
1730 K Street, N. W., 
Washington, D. C. 20006 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C, SMUCK, ) 


Appellant, ) 


vs ) Now2ileee Lo 

JULIUS HOBSON, et al., ) 
Appellees. ) 

| ) 

CARL F. HANSEN, et al., ) 
Appellants, ) 

Va Nowe 215.05 
JULIUS HOBSON, et al., 
Appellees. 
MOTION 


Appellees respectfully move this Court for permission 
to have these consolidated appeals heard on the original papers. 
Appellees, all of whom are black residents of the District of 
Columbia, have exhausted the limited financial resources avail- 
able to them during the lengthy presentation of their case in 
ChesDistrict Courceand=tne various collateral proceedings below 
as well as in this Court. The Bel inee expenses incurred in the 


District Court, which included the purchase of daily transcripts 
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of the testimony therein, coupled with the denial of costs there- 
by, make it impossible for them to meet the tremendous costs 
necessarily involved in reproducing the transcript and other 
documents previously filed in the court below, which costs have 
been estimated to be more than $7000.00. In view of the importance 
of the within appeal, both to appellees and to the classes they 
represent, it is respectfully urged that they be permitted to have 
both appeals heard on the original papers. In this manner, these 
significant appeals may be entertained and determined by this 

Court without forcing appellees virtually to bankrupt themselves 


in order to continue to oppose the reversal or other alteration 


of the decree below. 


No previous application for the relief requested herein 
has been made to this or any other Court. Appellees have no 


adequate remedy at law. 
Respectfully submitted, 


May 27, 1968 WILLIAM M. KUNSTLER . 
1860 Ingleside Terrace, N.W. 
Washington, D.C. 


One of the attorneys for 
Appellees. 
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CERTIFICATE 


The undersigned, one of the attorneys associated with 
counsel for the appellees in the within action, hereby certi- 
fies that a copy of the motion herein was sent, this day, by 
Ulst mail, postage prepaid, to Thomas S. Jackson, Esquyel70L 


K St., N.W., Washington, D.Cen counsel for appellants. 


Steven Hyman 


May 27, 1968 


| diw barsioowss eyenserta ory Yo die, bensisiepin. oft 
aidras dened ,Oitos aidgiw e497. a! avelleqqs adt ro? Ieentes 
“F ,teb elds tires ane Abexsd eelvenm eft to veoo a gand 24it 
| L081 eoPQd ,eerioat (2 esac? oy , bicqe sy ognteoq gtiom .£,U 


_ etapllenqe zo Lemme 4.9.0 ,motanicesW gx 48 938. 2 


hag Beaver? 


Gael . TS ean 


a 
ee 
Sat ; 


vw. 


UNITED STATES DISTRICT covar 
FOR THE DISTRICT OF COLUMBIA 


_——_— em mee 
JULIUS W, HOBSON, individually 
end on behalf of JEAN MARIE 
HOBSON end JULIUS W. HOBSON, jr., 
et al., 


CARL F. HANSEN, Superintendent of 
Seheols of the District of Columbic, 
THE BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA, et al., 
Defendants, 


PLAINTIPFPSt PROPOSED FINDINGS oF FACT 
AND CONG, USIONS OF LAW 
A. Motion to Intervene 
1. Pindings of Pact 

a. All prospective interveners except defendant 
Hansen ssserted no grounds other then their disagreement 
with the judgement of this court, 

b, The grounds essserted by the ssid Hensen «re 
(1) the elleged injury to his professional reput=tion as 
an eduester and school administroter; (2) his alleged loss 
ef esrning power ss 2 school edministrater end a writer on 
educstions] subjects; (3) the slleged ineressed expenses 
ef the Besrd of Béucetion; end (h) the alleged unlewful invesion 
of this court inte the cdministretion of the subject school 
system, 211 ef which he elsims heve been caused by the 
judgement of this m urt, 

@, Said Hensen disecrees with this ceurt 2s to 
the inferences to be drewn from the testimony and exhibits 
hereing 

6, Said Hansen disegrees with the eduentionsl phileso-~ 
phy of this court, 


e. Seid Hensen disagrees with the relationship ef 
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this court to the subject school nut, 
| f, Said Hensen allegedly averaged $2500.00 « year 
) from his writing on educetional sub jects over the last five 
Verrs. 7 | 

& There is no evidenee before the @ urt that said . 
Hensen's writing income has bean or will be diminished in the 
future, , 

he Seid Hensen voluntarily retired ss Superintendent 
of Schools of the District & Columbia, effective muly 51, 
1967. | 

| 1, Seid Hensen mede only one effort to obtain other 
employment since his seid resign-tien, 

j. But for ssid Nensen's voluntary retirement, he 
would still be employed as said Superintendent ef Sched s 
et eh annus] salary of %26,000,00 until Mey 21, 1970, 

k, Seid Hansen hes mede no attempt sinee his seid 
retirement to sttend convecations, conventions or other mee te 
ee of echool sdministrators in order to seek employment, 

1. During seid Hansen's sole effort te ebtain other 
employment, an srticle concerning the District & Columbia — 
school system by Susen Pilsen which appeared in the 56 turday 
Review softer the entry of the ourtts judement was discusse 

m, Said Hensen was never informed tha % said article 
one any influence or effast with referenee to esid employre nt 
effort. | 

Me Said Hengen. is picued ond chegrined by the judg. 
ment of this court. 

©» Said Hensen disagrees with the legel reasoning 
of this court, 

Pe With the sxseption of two — uinisters and tthe 

wife of se A all of the other prospective intervenors «re » Wte. 


-  @ The demplaint herein wea fied on or about Jamuory 
13, 1966, ! | | 
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vy, Seid filing es well as all wetaraiiiiant proceeding 
herein received extensive publicity from 211 news media in the 
istrict of Golumbin in particular, 

@, All defendants herete were adequately represented 
by counsel of their choice from the inception of the sctim, 

%. Nore of the prospective interveners alleges any 
‘fraud practiced upen eny defendant hereto by tus fe ilure of 
the Boord of Hdue tion of the Di stric t of Golumbis te perfect 
enn appeal from the judgment of this Court. 

u, Nons of the prospective intervenors alleges any 
bad faith or negligence on the part of the said Board of Bé- 
ueation, 

ve No federal stetute cives the prospective int er. 
vene s the right to enjoin the aetions of the defendants here- 
to enjoined by the judgment of this murt, 

| w, The prospective intervenoers heve no direct econ- 
omic stske in the subject ma beer of this section, 

x, Thereis no common question of lew or feet at 
issue here with relation to the prospective intervenors. 

y. The grenting of the motion of the prospective 
intervenors to intervene would unduly deley end prejudice 
the affectuation of the court's judement, 


2. Conelu sions of Lierw 

-a, The motions to intervene are not tinely. 

b. Ko statute of the United Stetes confers an 
uncondition=1 right to intervene. 

e, No prospective intervenor cleims an interest 
relotin to the property or transection which is the subject 
of the ection snd is so citu-ted that the 44 spost tion ef the 
aetion may a8 a practionl m tter tmp tr or — his sbility 


to protect thet interest, 


ad, The anaes” of cb prospec tive tntorven s is 
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| adequately represented by existing pertics, 

@, No statute of the United Btetes confers © and itionsl 
right to intervene, 

rf, There is no question of law or fect fx eos as to 
the @ioin or fefense of the prospective interveners and the 
| main aetion, | 
| g. The proposed intervention will unduly del-y or pre j= | 
tee the edjudicetion of the rights of the origin-1 parties, 

h. The motions to intervene do net set forth the. 

‘grounds therefor ner ere they sccompsnied by a noi dng or 
an equivelent thereof setting forth the claim @ defense 
for whieh interven tion is sought, 


BS Motion for a Stay 
1, Findings of Feet 
a. On duly 1, 1967, the Board of Nines thon of the 
District of Gelumbia voted né to sppeal the judgent herein 
end thot Dr, Hensen be ordered not to appeal therefrom. 
b. Since seid dete, the Board of Education of the 


Distriet of Columbia hos proceded to implement the judgment 


of the court by, inter alia, bolishing the treck system, 
abolishing option’ 1 zones, end submitting long ronge plasans 
te as court of pupil «and teacher sssianment. 

| ¢. No porty to the aetion hes applied to the court 


Pon a atey of its judgment. 


2. Conclusions of Law 


a. The stey renuested rests we Suae the discretion 
of the court, 


| | >. The court should net so exercise its discretion 


Respectfully submitted, 


| BE ‘WILLIAM M. KUNSTLER 
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MITED STATRS DISTHIGT coU Rr 
POR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually 
end on behalf of JEAN MAPIE 
HOBSON end JULIUS W. HOBSON, jr, 


eat ek ag 
Givil Action No. 82-66 
ve. ae - 


GARL FP, HANSEN, Superintendent of 
Sehools of the Pistrict of Columbi-«, 
THE BOARD OP BDUCATION OF THE 
DISTRICT OF COLUMBIA, et ely, 
Defendanta, 


PLAISTIPPS! PSOPOSED FINDINGS OF PACT 
AND (NG. USIONS OF LAW 
4. Motion te Intervene 
1. Pindings of Pact 
@, All prespective interveners except defendant 
Hensen asserted no grouids other then their dis«greement 
with the judgement ef this court. . 
b, The grounds asserted by the seid Hensen sre 
(1) the elleged injury to his professional reput«tion *s 
en eduester and school administr-tor; (2) his slleged loss 


of esrning power es * school edministrator end a writer on 


eduestions1 subjects; (3) the elleged d4nerecsed expenses 
ef the Borrd of Réucs tions end (i) the alleged unlawful invasion 
of this court into the cduiniatre tion of the subject school 
system, °11 of which he els ims heve been esused by the 
judgment of this  urt, 

e, Said Hensen dissgrees with this court se to 
| the inferenees to be drewn from the testimony end exhibits 
| herein, | 
4, Said Hansen diseerees with the edues tions] philoso- 
phy of this court, 
; e. Seid Hensen disserees with the relationship of 
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this court to the subject school system, 
f, Seid Hensen sllegedly averaged *] 
from his writing on edue»tions] sub jects over the last five 


fe There is no evidence before the © urt that said 


Hensents writing income hes been or will be diminished in the 


h, Seid Hensen voluntarily retired sa Superintendent 


of Schools of the District ¢ Colunbin, effective Iuly 31, 


1967.6 : 

4, Seid Hensen mode only one effort to obt<in other 
employment sinee his s.id resien-tion. 

ji, But for gota Heneen's voluntery retirement, he 
would still be employed os seid Superintendent of Schodl 2 | 
et sn annual selory of $26,000.00 until Mey 21, 1970. 

ik, Seid Hansen hes mede no attempt since his seid 
retirement to attend convoestions, conventions or other meet. 
ings of echool sdministra ters in order to seek employment, 

i. P 


wring ssid Hensen's sole effort to obtain other 
employment, «an article tones the mt strict @¢ Columbis | 
school system by Susen Pilson whieh. apper red in the Saturday 
Review ofter the entry of the @urt ts jfudoment was discusse, 

m, Said Henson was never informed that seid article 
hea any Influence or eriue®. with veletinie to said employ nt 
effort. 

n, Seid Hensen ie picued end ehegrined by the judg- 
nent of this court. 3 

Oe» Said Hensen disagrees with the Legs 2 pcdanieie 


of this court, 


p. With the ainisters end the 


exception of two Negro 


wife of one, all of the other prospective inbervenwrs « ere Wie, 


oe The sa dps herein wes filed on or absut devised 5 
13, 1966. | | | 
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e. Seid filing es well »s ell subsequent proceeding 
| Bevete reeolved extensive publicity from all news media in the 
Pistriet of Celwabi« in portieuler. 

e. All defendonts hereto were sde-ustely represented 
by counsel of their choice from the Inception of the setim. 
| t, Yor of the prospective. intervenors «lleges any 
freud preeticed upon any defend-nt hereto by the f»ilure of 
the Board of Eduction of the Dette % of Columbis to perfeet 
| enn eppeel from the jJudmuent of this courte 
: wu. None of the prospective interveners «<lleges any 

bed faith or negligonee on the port of the seid Boerd of Rd- 


uection. 

We Wo federel stctute cives the prospective inter. 
vone @ the richt to enjoin the sections of the defendsnts here~ 
to enjoined by the judgment of this o urt. . 

w, The prospective interveners heve no direet son 

lonte st-ke in the subject metter of this setion. 
7 x. Thereis no 
issue tere with rel«tion to the prospec 


common question of l<w or feet «t 


tive intervenors. 


y. the grentinge of the motion of the prospective 
intervenora to intervene would unduly et ond prefudies 


the offeotustion of the court's judement 


2, Conclusions of Ive 
a. Tho motions to intervene are not timely. 
tes confers sn 


b. Ro stetute of the United = 
uneondition:1 right to intervene. 
| a eetive katerwiner clsima en interest 


Ge Yo pree 
rolctin to the property er trenssetion which is the subject 
of the estion and is so eltu- ted thet the disposition of the 
eebion my as a preetic: 1 m tter ao or impede his obility 
te protest thet interest. 

&, The interest of the prospective intervene 8 is 
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edecustely represented by existing porties, 

@. No statute of the United Stotes confers » enditionsl 
right te intervene. 

f, There is no question of law or frot be common as to 
the cl im or #efense of the prospective intervenors end the 
ities netions | | 

g. The proposed intervention will unduly del<y or prej- 
idice the edjudicetion of the rights of the ori ginal parties, 

h. The motions to intervene do not set forth the 


grounds therefor nor are they secomponied by « plead 
an equivelent thereof sevting forth the cleim @ defense 
for «hich interven tion is sousht, 


ag or 


B, Motion for e Stey 
1. Findings of Paet 
a. On July 1, 1967, the Rosrd of Bé@ucation of the 
District of Columbie voted né te »ppeal the judguent herein 
ond thet Dr, Emsen be ordered net to appesl therefrom, 
b. Since said dote, the Bourd of Education of the 
District of Columbia nee proceded to implement the judgment 
| “polishing the treek system, 


of the court by, inter lis, 


ebolishing option: 1 tones, end submitting long ron@ plens 
to the court of pupil and teacher sasicnment. — 

@, No porty to the setion hes spplied te the court 
for a atey of its judement. os : 


Conclusions of Lew 


a, The stey recuested wesie within the SS 
of the court, 


Be 


Respectfully ~~ tted, 


ee ae  WIELIAM M. KOSTER 
Williom L. Biggs, $12 Pith Avenue, 
of Counsel — New York, | Ws = 
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IN THE UNITED STATES COURT OF APPEALS © 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C,. SMUK, a Member of the Board  ) 
of Education, District of Columbia, 
Appellant, 
Ve ) No, 21167 
JULIUS W. HOBSON, et al, 
Appellees, 
) 
CARL F,. HANSEN, et al., ) 
Appellants, ) 
Ve ) Now 21168 
JULIUS W,. HOBSON, et al., ) 
| Appellees. ) 
MEOST@L2 ON 


Appellees respectfully move this Court for permission 


to file their Reply Brief served and filed on December l, 


1967. 
ee submitted, 
ROL 7 coe Came 
WILLIAM M. KUNSTLER 


618 D, Street, N.Ee, 
Washington, D.C. 


December 6, 1967. Attorney for Appellees. 


CERTIFICATE OF SERVICE 


The undersigned herewith certifies that a true copy of the 
foregoing was served by prepaid United States Mail, on December 


6, 1967, upon the attorneys for ee the United States 
Apetibriosss Lt Mn Manca. 


Attorney. for. the Piatrict ef GSalumbia, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JULIUS W. HOBSON, et al., 


CARL C. SMUCK,a Member of the Board ) 
of Education, District of Columbia, 
Appellant, 
JULIUS W. HOBSON, et al., ) 
Appellees, ) 
CARL F, HANSEN, et al., ' 
Appellants, ) 

Ve ) No, 21168 
) 
) 


4 


Appellees, 


APPELLEES* REPLY BRIEF 


us 
In. response to appellants! claim in their supplemental 
memorandum that counsel for appellees had, during the course 
of oral argument, "erroyneously asserted that the trial judge 
had not permanently enjoined any form of ability grouping,"*/ 
the Court's attention is respectfully called to Judge Wright's 


discussion of the track system, 269 F, Supp. at 5123514. 


*7 Supplemental Memorandum, 1 


Moreover, appellants! further claim that "there is 
no way that the School Board can adopt any form of ability 
grouping without a modification of the Judgment and Injunc- 
Cron E/ is essentially incorrect, All that the decree 
enjoins is "the track system in the District of Columbia 
public schools." ssl Judge Wright took great pains to enm- 


phasize that: 


[W]hatever may be said of the 
concept of ability grouping in 
general, it has been assumed here 
that such grouping can be reasonably 
related to the purposes of public 
education. Plaintiffs have eschewed 
taking any position to the contrary. 


Catesi2) 


Bed 

The peculiar circumstances of Wolpe v. Poretsky, 
79 U.S. App. D.C. 141, 144 F, 2d 505, as contrasted with 
those present here, have already been fully argued by 
counsel for appellees. A possible way out of the dilemma 
in which appellants find themselves might have been to 
file notices of appeal and then moved before this Court 
for leave to intervene, But in any event the procedural 


Ie 
contortions suggested by them euakay/ are hardly appropriate 


%/ py pp rementas Memorandum, 4 


¥*/ 269 F. Supp. at 517 
*x*kx/ Supplemental Memorandum, 6 


~2= 


orl 
OUFdX, 
Nes 


at this juncture. 
LLL 


The attempts of appellees to distinguish away Elter- 


ich et_al. v. Arndt, 27 P, 2d 1002 are unpersuasive and,.in 


the opinion of counsel for appellees, require no comment. 


Respectfully submitted, 


/V r¢. Cis 


LLIAM M. KUNSTLER, 
618 D. Street, N.E. 
Washington, D.C. 


One of the attorneys 
for appellees. 


December 1, 1967 


CERTIFICATE OF SERVICE 
The undersigned, one of counsel for, appellees, hereby 
certified that copies of the foregoing brief were forwarded 
by prepaid United States Mail, on December 1, 1967, addressed 


to the attorneys for appellants and the fJnited States Attorne 
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William M. Kunstler 


for the District of Columbia. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board 
of Education of the District of 
Columbia, 


Appellant, 
v. No. 21167 


JULIUS W. HOBSON, etc., 
et al., 


Appellees. 
CARL F. HANSEN, et al., 
Appellants, : 
v. No. 21168 


JULIUS W. HOBSON, etc., 
et al., 


Appellees. 
APPELLANT'S SUPPLEMENTAL MEMORANDUM 
Lune 


THE ORDER AND JUDGMENT APPEALED 
FROM IS FINAL AND INFLEXIBLE 
In the course of argument opposing counsel on 
interrogation by the Court erroneously asserted that the 
trial judge had not permanently enjoined any form of ability 


TT he 
grouping. Apparently this was in connection with an inquiry 
oe 


‘as to whether the record demonstrated the nature of the 


complaint of the Proposed Intervenors and Appellants. Counsel 
for the latter had indicated to the Court that the nature of 
their complaint is manifest from the record. Counsel feels 

that this basis for complaint is apparent, i.e., the three 
major elements of disagreement with the judgment are inter- 
ference with discretion entrusted by law to the Board of 
Education, correction of a population imbalance for which the 
schools are not responsible by pupil assignment out of neighbor- 
hood school districts, and interference with if not prohibition 
of ability grouping. 

With reference to the latter, i.e., ability grouping, 
no one should in anyway be confused by the use of the words 
"track system". No reading of the Court's description of the 
so called track system can possibly justify any conclusion 
except that the Court is really referring to ability grouping, 
by whatever name it is called. Also, any inequity or ineffi- 
ciency in testing is merely incidental, i.e., the Court was not 
merely prohibiting the present form of testing but was pro- 
hibiting ability grouping, using the words "the track system" 
to describe such grouping. Appellants and Proposed Intervenors 
submit that any determination with respect to this is a matter 
for the members of the School Board and not for the courts. The 
decree is unequivocal: 

"Tt is FURTHER ORDERED, ADJUDGED and DECREED 


that the defendants be, and they are hereby 
permanently enjoined from operating the track 


Bir 


(® 


> ) ) 


system in the District of Columbia Public 

Schools. It is FURTHER ORDERED that on 

October 2, 1967, the defendants file in 

the record in this case a report of their 

compliance with this order of the Court.” 

The Decree does not provide for the filing of any 
subsequent plan involving ability grouping. Even if we refer 
to the position of the trial court's opinion under "Remedy", 
the first specific remedy, as conceived by the trial judge, 
te the "abolition of the track system". There is not one 
word about the submission of a subsequent plan for ability 
grouping of any other kind if, in fact, there is any other 
kind than that which has been described as the "track system! 
An examination of both the Opinion and the testimony of the 
witnesses will demonstrate that a "track system" is highly 
flexible and subject to change according to experience insofar 
as the "tracks" or"groups" are concerned, as well as in the 
transfer of pupils from group to group. (Notwithstanding 4 
statement in the Opinion, believed to be unsupported in the 
evidence and even in the Findings of Fact themselves, that 
"movement between tracks borders on the non-existent"). 
(Opinion and Judgment, p. 94) 

In essence, therefore, Appellants and Proposed 
Intervenors contend that they are entitled to argue to the 
Court, when argument occurs on the merits, that the Court has 
effectively prohibited ability grouping. If some form of 
ability grouping is adopted by the School Board, giving it 


some other name than "the track system", and even if the number 


33 < 


(®& 


(® 


) a > 


of groups, and the criteria for assignment are changed the 
School Board could not take such action without serious risk 
of being charged with the violation of the injunction. As 4 
matter of fact, in our view, there is no way that the School 
Board can adopt any form of ability grouping without a modi- 
fication of the Judgment and Injunction. 

Smuck and Hansen have appealed from the Judgment in 
the form it was entered on June 19, 1967, and the proposed 
Intervenors propose to appeal on the present record as it 
stands. It is that Judgment they complain of and not some later 
modification of it. Ordinarily a court which enters an injunction ~ 
has control of it to permit a modification or orders for its 
enforcement but such powers of continuing jurisdiction does not 
deprive those who are adversely affected by the injunction in 


the form entered from taking an appeal. 28 U.S.C. §1291, 1292 


(a)(1). 


I. 


eal 


TIMELINESS OF APPEAL 


Inasmuch as opposing counsel concentrate so much effort 
on their premise that this Court has no jurisdiction because of 
the absence of lawful notation of appeal within the time pre- 
scribed, we undertake to reply, notwithstanding 4t would seem to 
us that the unsoundness of Appellee's position is apparent. 

Whether the appeals of Hansen and Smuck are sustained 
or not should have no effect upon the status of the rights of 


the Proposed Intervenors. It has already been unequivocally 


al} . 


(® 


(® 


decided by this Court in Wolpe v. Poretsky, 79 U.S. App. D.C. 


141, 144 F.2d 505 that the filing of a motion for leave to 
intervene for the purpose of an appeal ripened the status of 


the Proposed Intervenors as of the date of filing, especially 
when they come in under a claim of right to intervene under 
Rule 24(a)(2) of the Federal Rules of Civil Procedure. Here is 


what the court said and what we took at face value, in Wolpe 
v. Poretsky, supra: 


"The application to intervene was timely. 
Intervention may be allowed after a final 
decree where it is necessary to preserve some 
right which cannot otherwise be protected. 
Here at least one of the rights which cannot 
be protected without intervention is the right 
of appeal. The court was, therefore, in error 
in denying appellants leave to intervene as a 
MAGUCTEOLSL onus; OU TO sRADD als Crea belo 


In four months the trial judge, for reasons wholly 
unknown to these Proposed Intervenors and Appellants, has not 
acted either to grant or deny the motions for leave to intervene 
Submitted to him. To have made an application for an extension 
of time under Rule 73(a) of the Federal Rules of Civil Procedure 
would have added nothing which is not expressed or implied in 
the motions for leave to intervene. Each of such motions con- 
tain the following language: 

"He [intervenor] intends to note and prosecute 
an appeal herein on the present record, and prays 

that this motion be taken and considered as a 


notice of appeal effective as of the date of the 
filing hereof". 
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Appellees have asserted that this notice of appeal 
is defective because it fails to describe the Judgment appealed 
from. We submit that the right to appeal matured as of the date 
of the filling of the motion, in each case, and that the motion 
contains the necessary elements of a notice of appeal; but if 
it does not, a formal notice of appeal in conventional form, 
effective as of the prior date,would be filed upon the granting 
of the motions for leave to intervene. 

What is before this Court is a proposed practical 
solution to the technical problems involving the existence of 
what we claim to be completed and effective appeals, and the 
pendericy in the court below of motions designed to bring ad- 
ditional appellants to this Court. This Court may either act 
by remanding the case for the sole purpose of having the trial 
-court rule on the motions, or it may enter a ruling or mandate 
which will treat the proposed Intervenors as having appealed 
from the failue of the trial judge to act within a reasonable 
time or by implication that the failure to act has amounted to 
a denial of said motions. With further respect to the argument 
of Appellees that Proposed Intervenors should have made appli- 
cation to the trial court to extend the time for filing of a 
notice of appeal, we do not understand the argument. Rule 73(a) 
provides as follows: 

"* * * Upon a showing of an excusable neglect 
the District Court in any action may extend the 
time for filing the notice of appeal not exceed- 


ing thrity days from the expiration of the orig- 
inal time herein prescribed; * * *", 


“62 


At this writing, counsel for the Proposed Intervenors 
would be unwilling to assert that they had been guilty of any 
neglect, excusable or otherwise, with respect to the time of 
filing; and a thirty day extension, which is the maximum 
permitted to the District Court, would have obviously been 


useless. 
EADIE 


APPEALABLE INTEREST OF 
APPELLANT SMUCK AND INTERVENORS 

During oral argument questions from the Court indi- 
cated that several members of the Court were concerned about 
Mr. Smuck's right to appeal on the theory that the Order of the 
Court appealed from did not affect him personally but merely 
affected him in his representative capacity as a member of the 
School Board and in view of the fact that the School Board had 
voted not to appeal from the lower Court Order. 

The Act of Congress establishing the School Board of 
the District of Columbia places in the members of the School 
Board vast discretionary powers regarding the education of the 
school children of the District of Columbia. 

In the case at Bar a School Board in the exercise 
of that discretion determined that the interests of the primary 
and secondary children would be best served by a system of 
ability grouping which the trial court denominated the track 
system. The effect of the trial court's Order in restraining 


and permanently enjoining the use of ability grouping strips 


cue 


School’ board members of all future right to exercise the 
discretion given to them by law to consider and debate the 
merits of ability grouping, notwithstanding the fact that the 
Board or individual members of the Board may feel that the best 
interests of the primary and secondary school children of the 
District of Columbia would be best Served by an ability grouping 
System. 

Congress has vested each individual member with 
discretion in this field. It has determined that a multi- 
member school board is in the best interests of the community 
and such determination is based obviously on the fact that the 
administration of the school system of the District of Columbia 
requires the interplay of the minds, thoughts, arguments and 
experiences of. the multi-members of the school board, It is the 
right and duty of each school board member under the Act of 
Congress establishing the board, to use his experience and 
persuasive abilities in urging the adoption of such rules, 
regulations and procedures (ability grouping) which he feels 
aS an individual are in the best interests of the school system 
of the District of Columbia. The Order of the trial court 
stripped him of his right and indeed his duty and prevented 
other members of the Board from considering the pros and cons 
of the so-called ability grouping system. 

Appellees cited the case of BIUCer Ch ees Alva. 

Arndt, et al., Dee PLT ls eae, P.ed 1102, as authority 
for the proposition that Mr. Smuck has no right to appeal in this 
case. But that case is completely distinguishable from the one 
at Bar. In the first place, the Elterich decision does not 

Be 


include an adequate representation of the facts of that case. 

It appears that a member of the Board of County Commissioners 
attempted to appeal from an injunction preventing the County 
Treasurer "from calling or paying certain warrants drawn against 
the General Road and Bridge Fund." Secondly, the decision does 
not deal with the issue presented before this Court as to whether 
or not the right to discuss, urge, and persuade other members 

of the Board to follow a discretionary course of conduct which 

an individual member feels is in the best interests of the 

School children of the community is a sufficient Pioncsor 
interest to give him standing to appeal a decision preventing 
him from doing so. It is obvious from the abbreviated facts 
given in the Elterich decision that the members of the Board were 
dealing with either money or the construction of a road, neither 
of which is as important as the Subject of dealing with the minds 
of school children. No matter what the decision of the Board 

of County Commissioners was in the Elterich case, its effect 
could not have been permanent for either additional funds could 
have been collected and spent or the location and construction of 
the road could subsequently have been altered or changed. The 
case at Bar deals with the very foundation of our society. The 
minds of children are formed in the early school years. In our 
society and economy, a good primary and secondary education is 
absolutely necessary. If Judge Wright's opinion is allowed to 
Stand for several years and is ultimately found to be erroneous 
or unlawful, then the minds of the children who would not have had 
the best possible education available to them during that three 
year period will undoubtedly be permanently damaged; consequently, 
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absolute determination of the legal issues raised in this appeal 
must be had with the utmost speed. To deny Mr. Smuck his right 
to persuade the Board or to deny these intervenors the right to 
have the legal issues determined on mere procedural objections 
would not be in keeping with our system of fair play and equal 
justice. 
Respectfully submitted, 
F, JOSEPH DONOHUE 
THOMAS S. JACKSON 


EDMUND D. CAMPBELL 
JOHN L. LASKEY 


B Sh, fb 
ee Tor eae: 


c/o Jackson, Gray & Laskey 
170L K Street, N.W. 
Washington, D. C. 20006 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing and 
annexed Memorandum, was this 2/47 day of November, 1967, 
mailed, postage prepaid, to William M. Kunstler, Esquire, 
618 D Street, N.E., Washington, D. C., Attorney for Appellees, 
and David G. Bress, Esquire, United States Attorney for the 
District of Columbia, United States Courthouse, Washington, 


Sb LO. Congel 
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D. C. 20001. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No.s.21,167 & 21,168 September Term, 1967 
Civil No. 82-66 
21,167 - Cari C. Smack, A Member Unite 
snited States Court ope: 
of the Board of Education of for the District : a he pes 
the District of Columbia, 


and c Fi i 7 = 
21,168 - Carl F. Hansen, Superintendent FILED Nov 8 1967 
of Schools of the District of A / > 
Columbia, WMathanw Ve 
Appellants, fe py actsou) 
Ve 


Julius W. Hobson, et. al., 
Appellees. 


Before: BAZELON, Chief Judge, in Chambers. 
ORDER 
It is ORDERED, sua sponte, that the above~entitled 


cases are consolidated for all purposes. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board 
of Education of the District of 
Columbia, 


Appellant, 
Nowe2L16y, 
Vv. 


JULIUS W. HOBSON, etc, etral®, 


NO OS SS RS SS Sa 


Appellees. 


RESPONSE TO APPELLANT'S MOTION TO 

REMAND AND REVERSE WITH DIRECTIONS 

TO THE DISTRICT COURT TO VACATE THE 
JUDGMENT OF JUNE LOMO, 


Appellant's motion to remand and reverse should be 
denied for the following reasons: 

1. There is presently pending before this Court 
appellees! motion to dismiss this appeal. Until that motion 
is disposed of, it would be a waste of judicial time and 
effort to consider other motions filed in this appeal, since, 
if the said motion to dismiss ig granted, there will be nothing 
before the Court. 

2. In any event, the within motion is addressed to an 
issue which goes to the merits of the appeal. Obviously, this 
Court should not consider the merits prior to disposition of 
the motion to dismiss. In the instant case, if this Court 


denies the motion to dismiss, the merits of the case should 


iho Doe 


Atting td TEVA 
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ed 
be brief/ and argued in orderly fashion and not on a 


piecemeal basis. 


Respectfully submitted, 
August 11, 1967 


WILLIAM M. KUNSTLER 
618eD Street aN. Ea 
Washington, D.C. 


WILLIAM M. KUNSTLER 
ARTHUR KINOY 

KUNSTLER KUNSTLER & KINOY 
Dill CoheAvenie 

New York, N.Y. 


JERRY D. ANKER 
1730 K Street, N.W. 
Washington, D.C. 
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Howard University 
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CERTIFICATE 


The undersigned, one of the attorneys for the 
appellees herein, hereby certifies that a copy of this 


Response to Appellant's Motion to Remand and Reverse was 


sent this day by United States Mail, postage prepaid, to: 


Thomas E. Jackson, Esq. 
c/o Jackson, Gray & Laskey 
1701 K Street, N.W. 
Washington, D.C. 


' Charles TY Duncan, Esq. 
Corporation Counsel 
14th and E Streets, N.W. 
Washington ,D.C. 20004 


David G. Bress, Esq. 
United States Attorney 
United States Court House 
Washington, D.C. 20001 


William M. Kunstler 
August 11, 1967 
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Appellants, 
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JULIUS W. HOBSON, etc., et al., 
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Appellees. 


MOTION TO REMAND AND REVERSE WITH DIRECTIONS 
TO THE DISTRICT COURT TO VACATE THE JUDGMENT 


OF JUNE 19, 1907 


The Appellant, Carl F. Hansen, and the Petitioners for 
Intervention, Reverend William D. Jackson, et al., move this 
Honorable Court to vacate the Judgment and Order of the District 
Judge of June 19, 1967, herein, and to remand the case to the District 
Court for retrial thereof upon the grounds and for the reasons set 


forth in the identical Motion filed in No. 21167, which this Appellant 
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incorporates herein. 
Respectfully submitted, 


F. JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN L. LASKEY 


c/o eckson, Gray & Laskey 
170 Street, N.W. 
Wagdington, D. C. 20006 
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The Appellant Requests Oral Argument. 


Certificate of Service 


I hereby certify that a copy of the foregoing and annexed Motion 
to Remand and Reverse with Directions, etc., was this y day of 
August, 1967, mailed, postage prepaid, to William M. Kunstler, Esq., 
618 matreess N.E., Washington, D. C., Attorney for Appellees, and 


David G. Bress, Esq., United States Attorney for the District of Golumbia 


United States Courthouse, Washington, D. C. 20001.. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board — 
of Education of the District of | 
Columbia, 


ee te et 


. Appellant, 
ae No. 21167 - 
v. * 


~ JULIUS W. HOBSON, etc., et al., 


~~ Zr OY” 


Appellees. 


MOTION TO REMAND AND REVERSE WITH DIRECTIONS 
TO THE DISTRICT COURT TO VACATE THE JUDGMENT 


OF JUNE 19, 1967 


The Appellant, Carl C. Smuck, and the Petitioners for Intervention, 
Reverend William D. Jackson, et al., move this Honorable Court to © 
vacate the Judgment and Order of the District Judge of June 19, 1967, 
herein, and to remand the case to the District Court for retrial 


) 


_ thereof. 


For reason therefor they say: 


1. THAT CIRCUIT JUDGE J. SKELLY WRIGHT WAS IN ERROR IN FAILING © 
.. TO RECUSE HIMSELF FOR BIAS OR PREJUDICE UPON THE MOTION OF THE DEFENDANTS. - 
a. . The Motion for Voluntary Displacement Was a De Facto: Affidavit 


of Bias or Prejudice. 


On or about September 30, 1966, the defendants filed a pleading 
entitled "Motion for Voluntary Displacement" by which they suggested that 
Circuit Judge J. Skelly Wright recuse himself voluntarily from presiding 
further herein on the ground that he was prejudiced as to both the facts 
to be found in andthe law applicable to the case. They offered, in support 
of that Motion, certain exhibits, inter alia, an article entitled "Public 
School ‘Desegregation: Legal Remedies for De Facto Segregation", appearing 
at ho N.Y.U. L. Rev. 285 (1965), purporting to be the text of a lecture 


delivered by Judge Wright on February 17, 1965, at the New York University 


/-'.. School of Law. Other exhibits purported to be articles which had appeared 


“in various publications throughout the country commenting upon Judge 
Wright's apparent predilections upon the issues presented by this case, 
a 
and questioning the propriety of his continuing as the presiding judge. 


- The law review article, and the public comment thereon, are a part of the 


“.,. record before this Court and need no further discussion here, but the 


. members of this Court are respectfully requested to make their own exam- 


-- dination of them. 


: 1/ Appellants end Petitioners hereby formally offer to produce copies 


of additional articles to the same effect should this Honorable 
Court regard it necessary or desirable. 
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| The Motion for Voluntary Displacement was not termed an "Af- 

_ fidavit of Bias or Prejudice", as defined by 28 U.S.C.A, §14h. It should, 
however, have been treated as Buch, de facto if not de jure. This case is 

Prot merely a dispute between litigants whose several claims to property 

rights affect only themselves. Not only did plaintiffs intend. this lawsuit 

to bind persons not nominally parties to it, the issues they ask the Court 

' to resolve are matters in which the whole public, local and national, has 

an immediate and drastic interest. A suggestion of bias in any form should — 

have been acted upon accordingly by the judge to whom it was addressed, 

whether or not counsel called it an Affidavit of Bias or Prejudice... It is 

undisputed that Judge Wright was the author of the article. And there is 

no indication that he had altered his views as expressed therein between the 

date of their utterance and the date on which the motion was filed. If 

ef counsel for the defendants, out of a greater sense of respect for Judge Wright, 

| called his motion by some less odious name, no advantage can or should be 

taken of the deference so shown. And, if doubt of the impartiality of the 

Judge existed in his mind -- or, more importantly, in the mind of his clients «- 

it was his duty to file an Affidavit of Bias or Prejudice, the sensibilities | 


of the impugned party notwithstanding. Campbell v. United States, 


U. S. App. D. C. ; | ‘ky 2h) _» (1967). I¢ the 


motion is regarded as a de facto: Affidavit of Blas or Prejudice, then Judge 

'. Wright could, of course, only have ruled upon the timeliness and the suf- 
ficiency of the motion. Berger v. United States, 255 U. 8S. 22 (1921). Present 
counsel for appellants and petitioners for intervention have not found any 


 wektten order or | Opinion dn the record of action by ae Wright on the motion. 
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The motion. was apparently. denied orally from the bench on the ground that 
_ the pleading had been filed as the "culmination" of a ". . . concerted 
effort to delay [the trial/ - + « to frustrate prosecution, the neers 
tration of justice". (Tr. cena It is submitted, however, that, in 
such a case as this this motion could never come too late. Whether trial 
counsel for the defendants knew of the existence of the law review article 


before he filed his motion does not appear of record. ‘The record does show, 


_. however, that it was filed on or about September 30, 1966. ‘The taking of 


evidence had begun in July, and the trial had been recessed for a substantial 
period of time during the summer. The defendants’ case had not begun. And 
Judge Wright's decision was not rendered until’June 19, 1967. No effort 


appears to have been made to ascerain whether, if a new judge were designated, 


fats | »- stipulations between counsel could have avoided the necessity of retaking all ° 


or any part of the preceding testimony, or a resubmission of any exhibits ad- 
mitted in evidence. In the light of the transcendent necessity for ieee 

_ that a case of this importance be heard and decided with meticulous im- 

_ partiality, it is difficult if not impossible to justify & finding that this . 
Ee it be treated as the statutory Affidavit of Bias or Prejudice, did’ 
‘not come timely, even after trial had begun. See Knapp v. Kinsey, (6th Cir. | 


. 1956), 232 F. 2a 458. 


b. Judge Wright Abused his Discretion in Failing to Grant The 


Motion for Voluntary Displacement. 
The principal thrust of Judge Wright's article in the New York University 


Law Review is a statement of his personal disapproval, expressed in strong terms, 


2/ The Complaint was filed January 13, 1966. Trial began on July 12, 1966. 


nie 


7 = 7 - ; 7 
ww bored met 


. ee ti 2 Se ay ye is <= 
“ ? . Vase 


os nad 


| aun | 
su re ean ‘36 4 otis Pe Yad 
43 a i the: ete sp ahaa 


7 ae 


of. what he perceived to be the. timidity of other courts to find and. outlaw | 
"de facto segregation" in the schools, i.e., segregation existing as a re- 
cigs of causes other than so-purposed policies and practices of those seen 
with operating the schools in any given community. Judge Wright's article 


makes clear that he had, within the year before the case was filed, already 


concluded that the courts must put an end to such "de facto segregation” as 


a denial of the constitutional rights of Negro children, and that the "neighbor- 


hood" school must be abolished where it results in "imbalance™ of the racial 


makeup of the schools in relation to the total racial composition of the com- 
munity. He also indicated his antipathy for persons whose deficient "sense 


of social and racial justice" would permit them to make the arguments by 


which these defendants later sought to persuade him. 40 N.Y.U. L.Rev., 298.. 


In such circumstances, it is submitted that Judge Wright, however sincerely ie 


he may personally have felt he could approach the issues of the case at bar, 


had so far committed his views to publication that he could not retreat from 


them when plaintiffs, in effect, asked him to demonstrate his courage equal 


to his published convictions by awarding them the relief prayed. 


Moreover, the evidence in this case was, the record demonstrates, 


subject to wide differences of interpretation and reporting. This is evident 


ae in three documents in this record: The Proposed Findings of Fact tendered by 


the respective parties, and the Findings and Conclusions of the Court. In 


‘the light of Judge Wright's published predispositions in the very matters 


° 


; 7 \ 
in which he was asked to make findings of fact and conclusions of law upon ~* 


only the evidence before him, it is hardly possible that he could have. ig- 


«5- 


achoo a wes oe of Sr 


7 - as gad ‘a en ce 


ai 


a 


‘ee 


_— a gor et 


-— se= 


ab ake me oo Bris 3 » Spelots gains af. Sadia wag ad ¢ 


7 


a 


' nored the former in making his assessment of the latter. 
-- - But-even if Judge Wright was psychologically capable of fairly 
weighing the evidence, and determining and applying the law, disregarding 
his previous expressions on the subject, substantial doubt as to that 
capability has been, and still is being, voiced by those who make the 
” opinions of the community. It is not enough that the case be, in fact, 
decided fairly and impartially. The circumstances under which it is de- 
Dareiceatmst give the appearance of fairness and impartiality, or the con- 
oo fidence of the community in the integrity of the entire judicial system is 
impaired. — | i 


kre "A fair trial in a fair tribunal is a basic 
Say requirement of due process. Fairness of course 
». + Yequires an absence of actual bias in the trial of 
- <4 gases. But our system of law has always endeavored 

to prevent even the probability of unfairness. ‘To 
this end no man can be a judge in his own case and 
no man is permitted to try cases where he has an ine. 
terest in the outcome. That interest cannot be de- 

‘fined with precision. Circumstances and relation-= 
ships must be considered. This Court has said, 
however, that 'every procedure which would offer a 
possible temptation to the average man as a judge 
- e e not to hold the balance nice,clear and true 

between /the parties/ denies . . « due process of 
law'. /Citation omitted./ Such a stringent rule may 
sometimes bar trial by judges who have no actual 
bias and who would do their very best to weight the 
scales of justice equally between contending parties. 
But to perform its high function in the best way 
‘justice must satisfy the appearance of justice'." 
fess J», in In Re Murchison, 349 U. S. 133, 136 
1955) 


The Appellants and petitioners for intervention submit that Judge 
_ Wright's publicly-announced suspicion of the facts the defendants sought to 


prove, and his repugnance to the law applicable thereto urged upon him by 
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_ the defendants, placed his personal disinterest in the outcome substantially 


cay in doubt in the community at large. It follows, therefore, that he had a 


duty to recuse himself, if only to preserve the appearance of justice. See _ 


- United States v. Valenti, 120 F. Supp. 80 (1954); and see Hobson v. Hansen, 


265 F. Supp. 902, 919, 923 (1967) (Wright, J., dissenting). 


2. THAT CIRCUIT JUDGE J. SKELLY WRIGHT WAS WITHOUT JURISDICTION 


TO HEAR AND DETERMINE THE CASE, OR ANY PART THEREOF. 


a. The "Public Interest" Necessitating the Designation of 


ome GESSersss Gos «Ee emceSeneencte= ee 


Circuit Judge J. Skelly Wright -to Act as a District Court Judge Herein 


Does Not Appear of Record. 


The considerations which moved Chief Judge David L. Bazelon to 


; designate Circuit Judge J. Skelly Wright to act as a district court judge 
» herein do not appear of record, either in the case file or in the "Executive 
"Session Term Order" No. 3-66 of January 17, 1966, by which the designation — 
Guee was accomplished. Such a designation may be made, pursuant to 28 U.S.CeAc, 
| ~ Section 291(c), “in the public interest". It does not appear that the 
parties to this case were given notice of, or an opportunity to be heard 
upon, the existence of a public interest dictating this designation, nor is 
"there a recital by Chief Judge Bazelon of the “public interest" he sought to 
implement, by appointing Circuit Judge Wright in lieu of other eligible 
* district or circuit court judges who might otherwise proner ly neve presided 
oe ee | ale Oy eee | | | 
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b. The Lfhief J udge of The Circuit Was Without Authority to Make 


RE Ge ET oe 


the Orders of March 29, 1966, and June 1, 1966, Insofar as He Limited the 
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' Jurisdiction of The Three-Judge District Court Thereby. 


A three-judge court, once convened, may exercise jurisdiction of the 
entire action or proceeding, even those portions presenting neither a con- 


stitutional, or even a federal, question. L. & N. R. Co. v. Garrett, 231 


| /. U. S. 298 (1913); Fireman's Ins. Co. of Newark v. Beha, 30 F. 2a 539 (1928); 


‘Florida Lime Growers v. Jacobsen, 362 U. S. 73 (1960); Idlewild Bon Voyage 


Liquor Corp. v. Epstein, 370 U. S. 713 (1962); Zemel v. Rusk, 381 U. S. 1 
(1965). No cases have been found which purport to decide the precise ques- 
: i tion as to which judicial officer or officers -- the certifying district 
judge, the designating chief judge of the circuit, or the judges so designated 


as the three-judge court -- have jurisdiction to decide which claim or claims 


“"< must or will be heard and determined by the latter. Nevertheless, 28 U.S.CeAsy 


'. §828h, expressly confers upon the chief judge of the circuit only the power to 


". . « designate two other judges, at 
least one of whom shall be a circuit 


judge". 
The statute then continues: 


"Such judges shall serve as members of 
the court to hear and determine the 
action or proceeding". 

~ [emphasis supplied] 


° 


The implication of the statutory language is, therefore, that, once 


_ designated by the chief judge, it 1s the three-judge court, and not the chief 
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_dudge, who must hear nd determine all the matters relating to the action 
or proceeding, including, as is usual in all cases, an initial determin- 
ation of the limits of the court's Jurisdiction therein. U.S. v. United 
Mine Workers, 330 U. 8. 258 (1947). Otherwise, it would be possible for a 
"single federal judge" (in this case a chief judge) to"... paralyze the. 
operation of an entire regulatory scheme ...," by the subtle device of an 


‘order Limiting the issues he chose to refer to the three-judge court he 


Mepue 1s required to convene, an ‘order comparable to the "proad injunctive 


' order" of the single district Judge the Supreme cone found it to be 
ee Congress" intent to control by Section 2284, in Zemel Ve Rusk, 381 U. &. oO 
8, fn. : (1965). 


| ‘Ie, therefore, the three-judge court, and not the chief judge, 
should have determined what issues it was required to or Frond hear in 
the action or proceeding, it follows that both the Orders of Chief Judge 
\ David Le Bazelon of March 29, 1966, and June l, 1966, purporting to limit 
the jurisdiction of the three-judge District Court to hear and determine 
only Count I of the Complaint, and restoring the remainder to his designee, 


Circuit Judge. J. Skelly Wright, were void. 


Bc: The Order of Chief Judge Bazelon of dune 1, 1966, Brroneourly 
. Severed Parts of An Indivisible Case. 

| Bince the validity of the acts sought to be enjoined in Counts II 
through VI: of the ecg ae necessarily depended, in the first instance, u upgn 
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the authority to act of those defendants against whom the injunctim was 
prayed, the entire Complaint can read only as an indivisible whole. Only 
Count I of the Complaint seeks to enjoin an Act os Congress as uncon- 
stitutional on its face. The remaining Counts Ir through VI, roe seek — 
to enjoin the enforcement, pores O or execution of an nih of Congress as 
unconstitutionally applied, to wit: District of Columbia Code, Sections 
31-102, et seq., which vest direction in and supervision of all See ere 
. taining to the instruction in all public schools of the District of Columbia, 


in a Superintendent of Schools and a Board of Education, and therefore, the 


-. case in its entirety could be validly. heard and determined only by a three- 


judge district court. 


d. he Order of April 18, 1966, By Which Circuit Judge J. Skelly © 
Wright Dismissed Counts II Through VI of The Complaint As to The Defendant 


Judges, Removed Any Disability Preventing Their Hearing and Determining the 
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Although, as noted TENS, the "public interest" which moved Chief 
sec David L. Bazelon to: seaierate and assign Circuit Judge J. Skelly Wright 
to act as a District Court appears nowhere of record, the parties have 


assumed throughout that the ostensible "public interest" he was implementing 


was that of judicial impartiality by assigning a judicial officer to hear 


the case who had not been named a party defendant. Whether or not the named- 
defendant district court judges were, in fact, so interested as to be dis- | 
.. qualified, and, if so, whether, in view of his expressed predilections, Pad 


- designation of a Circuit Court Judge other than Judge Wright would: have 
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been more in keeping with the same "public interest", appears never to 


have been the subject of a hearing. But assuming arguendo that a plain- 


iis _ ? tiff may, without more, work an immediate and total disqualification of 


any district judge merely by naming him a party-defendant, that disability 
was removed (at least as to Counts II through VI of the Complaint there- 
after severed from Count I by the Order of the Chief Judge of June 1, 1966) 
by Judge Wright's Order of Dismissal of Counts II through VI as to the 
named-defendant. judges on April 18, 1966. Trial was = ae the same Order 


for July 11, 1966, providing ample time for the extraordinary designation of 


Se adge Wright to terminate or be vacated, and the case to be reassigned for 


.. trial in the ordinary course of events to one of the requalified district 


"Judges By the Chief Judge of the United States District Court. 
Respectfully submitted, © 


F. JOSEPH DONOHUE, 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 


Ackson, Gray & Laskey 
K Street, N. W. 
ington, D. C. 20006 
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Certificate of Service 


‘I hereby certify that a copy of the foregoing and annexed Motion 
to Remand and Reverse with Directions, etc., was this ss day of | 
August, 1967, mailed, postage prepaid, to William Me Kunstler, Esq., 
| 618 D Street, N. E., Washington, D. C., Attorney for Appellees, and 
| David G. Bress, ‘Esqe, United States Attorney for the District of Columbia, 


United States Courthouse, Washington, D. C. 20001. 


mon 
4 Ankit oy, bdaieur myeteary) balinu (Weez tigi) <a 


PSE Bimipem Kags OR anc 95 69 AE ovis gabe ye i ME tis at ae ite 
pan + wee as 


* 


eed oa See 


as ; a é 
oe eee -: 
roe i ~ riegt ht Sse | gl eer ae as {AAR tm 


é _ 


AWdOSt 1, AOD 
|Oetax } | osx | 


is em TP ata 


ciLE GOPN 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board of +?) 
Education of the District of Columbia, ) 
) 
Appellant, ) 

, ) Moy AAU eiy/ 
We ) 
) 
JULIUS W. HOBSON, GCC em Carcllers ) 
) 
Appellees. ) 


RESPONSE TO APPELLANT!S MOTIONS TO REMAND 
‘THE WITHIN APPEAL TO THE DISTRICT COURT 
FOR RULINGS ON MOTIONS TO INTERVENE MADE 
THEREIN BY OTHER PERSONS, OR, IN THE 
ALTERNATIVE, FOR ACTION BY THIS COURT 
UPON SAID MOTIONS, AND TO CONSOLIDATE 

| THE APPEALS HEREIN 


Appellant, together with other interested persons, 
has moved this Court to remand the within appeal to the 
court below "for a ruling on their petition to intervene in 
Civil Action No. 82-66 or, in the alternative, to act upon 
their motion to intervene as parties defendant below and 
appellants here." At the same time, he has filed an Ooppo- 
sition to appellees! motion to dismiss all of the appeals 


herein, together with a motion to consolidate appeals Nos. 


ithe other movants consist of twenty alleged parents of 
public school children and one alleged teacher in the public 
school system who have previously filed petitions to inter- 
vene with the court below. 
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ZU LCJmande bLoge Parenthetically, on July 31, 9 6 /euat he 
prospective intervenors below requested the Clerk of the 
District Court to forward the "entire record" abel Kenya 


Action No. 82-66 to this Court. 


All appellants, prospective or otherwise, are under- 
standably concerned that, by the filing of the within notice 
of appeal, the District Court has been divested OrejuUulscice 
tion to hear and determine motions to intervene which are 
presently pending before it. At the same time, they must 
realize that the relief appellants are seeking from this 
Court in Appeals Nos. 21167 and 21168 may serve as a jurisdic- 


tional bar to any subsequent appeals. This procedural 


cy ees 


“Although appellant's motion to dismiss is addressed 
only to the notice of appeal filed by him, it must logically 
include those designated as such by the prospective inter- 
venors below, as the existence of any filed notice of appeal 
may divest the District Court of Durisdi ction me this pice pare 
ticularly so here where appellees’ motion to dismiss specifi- 
cally refers to "the purported notices of appeal filed in the 
United States District Court for the District of Columbia by 
CARL F, HANSEN, individually and as Superintendent of Schools 
of the District of Columbia, CARL SMUCK as a member of the 
Board of Education of the District of Columbia, and LAWRENCE 
A. WILKINSON, REVEREND WILLIAM D. JACKSON, MARGARET G. CARTER, 
KATHERINE McKAY WILKINSON, CHARLES TAIT TRUSSELL and WOODLEY 
G. TRUSSELL, DR. MICHAEL MANN DUFFY and CAROLINE C. DUFFY, 
REVEREND ERNEST R. STEVENS, ROBERT E. NELSON and BARBARA A. 
NELSON, VAN H. SEAGRAVES and ELEANOR SEAGRAVES, JOHN R. IMMER 
and MARJORY J. IMMER, WILLIAM E. WELD, JR. and JANE WELD, 
RICHARD A. HENDRICKS and DAWN C. HENDRICKS, REVEREND and MRS. 
CLEVELAND B.. SPARROW," and they were included in the praecipe 
filed with the Clerk of the District Court on July 24; 1967, 


A supplemental praecipe was filed by appellees on ane OL LIG 7 
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dilemma might easily have been avoided had all prospective 
appellants moved timely to extend the period provided by 
Rule 73(a) of the Federal Rules of Civil Procedure for the 
filing of notices of appeal pending the hearing and deter- 


mination of the various motions to intervene, 


Appellant and those purportedly joined in interest 
with him are now seeking to extricate themselves from the 
untenable position of being in two courts at one and the 
same time. Unfortunately, should appellants in Appeals Nos. 
21167 and 21168 win their motions to dismiss, the effect 
would be to nullify any successful motious to intervene wetan 
inasmuch as the time to appeal from the decree sought to be 
affected will have expired. On the other hand, should this 
Court deny said motions to dismiss, the District Court will 
then lack jurisdiction to consider the presently pending 


motions to. intervene. 


As for appellant's alternative suggestion that this 


Court hear and determine the latter motions, it is submitted 


(footnote cont.) 


in which the Clerk of the District Court was once more request- 
ed to forward "all motions to intervene filed subsequent to 
June 19, 1967" to this Court as well as "the Opposition by 
plaintiffs to said motions to intervene filed on July 24, 1967." 
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toatsenot only is he not a party to those motions, but they 
are not presently before this Court. On either eround, it is 
extremely doubtful whether this Court has the necessary power 
to decide the motions in question. Moreover, they were fully 
argued in the District Court on July 28, 1967, and it would 

not be proper for this Court to consider them while they are 


pending below. 


Appellees rely on the points and authorities previously 
filed herein in connection with their motions to dismiss all 
the appeals herein. In addition, they are attaching herewith 
for the Court's consideration their opposition, less exhibits, 
to the motions to intervene below. None of the cases cited by 
appellant support his contentions and appellees therefore feel 
that no elaboration of the points and authorities could serve 


any useful purpose. 


oC 
| The parties to the motions to intervene only have pos- 
sible standing in this Court if the requests in their said 
motions "that this Court take and consider this motion as 


, their joint notice of appeal effective as of the date of the 
filing hereof" constitute notices of appeal, in which event 


motions to dismiss them must be made as well if the relief 
sought herein is to have any legal significance. 
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Respectfully submitted, 
Dated: August 7, 1967 <ce 
Washington, D.C. 


WILLIAM M. KUNSTLER 
618 D Street, N.E. 
Washington, D.C. 


WILLTAM M, KUNSTLER 
ARTHUR KINOY 

5L1L Fifth Avenue 
New York, N.Y. 


JERRY D. ANKER 
1730 K Street, N.W. 
Washington, D.C. 


RES BERT COs RP LD amore 
Howard University 
Washington, D.C. 


Attorneys for Appellees 


Certificate of Service 


The undersigned, one of counsel for the appellees 
herein, hereby certifies that a copy of the within Response 
to Appellant's Motions to Remand has this day been mailed, 
by United States Mail postage prepaid, to THOMAS S. JACKSON, 
Esq., c/o Jackson, Gray & Laskey, 1701 K Street, N.W., 
Washington, D.C. 20006, attorney for appellant. 


William M. Kunstler 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board 
of Education of the District of Columbia, © 


) 
) 
) 
Appellant, ) 
) Now 28107 
Ve ) 
) 
JULIUS W. HOBSON, etc., et al., ) 
) 
Appellees. ) 
CARL F. HANSEN, et al., ) 
) 
Appellants, ) 
) 
ile ) No. 21168 
) < 
JULIUS W. HOBSON, etc., et al., ) 
) 
Appellees. ) 
OPPOSITION OF APPELLANTS TO MOTION vA 

OF APPELLEES TO DISMISS 

APPEALS 


1. All-of the Appellants (named defendants and applicants for 
intervention) oppose the Motion of Appellees (plaintiffs below) to dis- 


miss the appeals herein. 


2. Appellants have, at the time of filing of this Opposition, 
filed with the Clerk of the United States District Court for the District 
of Columbia a Praecipe requesting that the entire record of the proceedings 


below be transmitted to this Court. 


)) )) 


3- Circuit Judge J. Skelly Wright, sitting in the Court below 
as a District judge, on July 28, 1967, heard argument on the Motions to 
Intervene made on behalf. of Carl F. Hansen, individually; Carl.—Smuek, 
as—a_member of the—Board_of Educetion—of tie District or volutes 
Reverend William D. Jackson, and others, parents; and Laurence A. 
Wilkinson, teacher. Judge Wright reserved decision without indicating 
when his action might be expected. Much of the argument related to the 
question whether jurisdiction to act on said Motions to Intervene lies with 
the District Court. Counsel for Appellants have taken the position at 
said argument that jurisdiction remains with the said court, either because 
intervenors are separate appellants under Rule (CBWE ER. Cee nor because, at 
least under the peculiar circumstances of this case, such action would be 
in aid of an appeal from the judgment of June 19, 1967, the primary de- 
fendant, the Board of Education, having elected not to take an appeal. The 
grounds and authority for allowance of intervention are stated in the Motions 
to Intervene filed in the United States District Court. These motions are, 


in each case, a part of the short record in this Court docketed by Appellees. 


4. At the time his Notice of Appeal was filed, Carl F. Hansen was 
Superintendent of Schools for the District of Columbia, and continued to 
Occupy that office until August 1, 1967. Prior to the judgment of June ibs). 
1967, he possessed a contractual right with the Board of Education to con- 
CIMUCmiINen I s@OrtLcesuitile!O(O. 8 At 16 manifestly clear that his retirement 
was not voluntary, but was coerced by the effect of the judgment, and the. 


ensuing conflict between him and the Board of Education concerning the 


WLW 
eo, 


latter's refusal to prosecute an appeal herein. Had such conflict not 
arisen, Carl F. Hansen would have continued to serve as Superintendent 

of Schools of the District of Columbia until his contract expired. 
Therefore, Carl F. Hansen had, at the time of the noting of his appeal, 
and Sete: to have at present, sufficient standing to appeal the judg- 
a ae Are Workers v. Allendale Co., JovU: Sse App. D.C. HOLL, 226) Ran ocme 


Fo5 (D.C. Circ, 1955.); ee Ve Kroger Co., 345 F. 2d 58 (@th cir. 1965): 
al pS iS Ny 2 5)5 


a - 


Everson v. Board of Education, 330 U.S. 1, 67 S. COs 00U Ol VRE Oume (LU 


2+ The Appellant, Carl C. Smuck, is a member of the Board of 
Education, was and is a named defendant herein, and still holds his appoint- 
ment at. member of the Board. The judgment of June 19, 1967 deprives said 
Appellant of his right to present arguments to the Board, and to have the 
other members of the Board consider such arguments, that certain of the 
practices and policies forbidden by the judgment are wise and consistent 
with good educational policy. While the Board acting on the vote of a 
majority of its members has the right, under Sections 31-102 et seq., 
District of Columbia Code, to determine policies for the administration 
of the school system in the District of Columbia, they and all their suc- 
cessors must do so under the impetus of the injunction, subject to the 
penalty of contempt. The rights of a minority member of the Board are 
thus affected to such degree as gives him standing to appeal in his 
capacity as a member of the Board. While he is now a member of the minority 


of the Board, the enforcement of the judgment against him prevents his 
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40 
eal 
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seeking to persuade a majority to agree with him upon educational policies 


in conflict with said judgment. Mr. Smuck is not appealing on behalf of 


2 ae 


the Board, but on his own behalf. See Coleman v. Miller, 307 U. 8. 


Hee, 5o8y Cue O72; 63 le) id. 1395 (1939). 
oe 


Go oincer Wolpe va roreceny., 9) Use Seepp.: De Cle Lit wien od 


ee 


505 (D.C. Cir. 1944), it has been the rule in a proper case that inter- 
vention as of right may be had after judgment for the purpose of prose- 


cuting an appeal. 


7. Simultaneously with the filing of this Opposition, these Ap- 
pellants and Intervenors have filed a motion to remand this case to the 


? 


District Court with directions to that Court to act upon the several 
motions to intervene filed there, or in the Reternabive for action in 
this Court on said motions. The authorities relied upon by these Ap- 
pellants and Intervenors concerning the procedure in and jurisdiction of 
this Court and the District Court are contained in said motion. fo ie 


extent they are applicable to this Opposition, it is requested that they 


be deemed to be incorporated herein. 


8. These Appellants join with Appellees in requesting oral argu- 


ment. 
Respectfully submitted, 


F, JOSEPH DONOHUE 
THOMAS S. JACKSON 
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Opposition of Appellants to Motion of Appellees to Dismiss Appeals was 


- « / =) aA . , we * 
mailed, postage prepaid, this /2/ day of August, 1967, to William M. 
Kunstler, Esq, 616 D Street, N. E., Washington, D. C.,- Attorney for 


Appellees, and David G. Bress,.Esq., United States Attorney for the 


District of Columbia, United States Courthouse, Washington, D. C. 20001. 
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UNITED STATES COURT OF APPRATLS 
FOR Tit DISTRICT OF COLUMBIA CIRCUIT 


CARL F. HANSEN, et Giles 
Appellants, 
Ve 
No. 21168 


JULIUS W. HOBSON, etc., 
Cleala. 


ee NS Sh ft a al 


Appellees. 


OPPOSITION TO MOTION TO DISMISS 
AND 
MOTION TO CONSOLIDATE 


The Appellant, Carl F. Hansen, as Superintendent OF Schoolstor 
the District of Columbia, opposes herein on the grounds and for the reasons 
Set forth in the Opposition to the motion to dismiss filed Simultaneously 
herewith in Case No. 21167, which is the appeal of Carl C. Smuck, a member 


of the Board of Education of the District of Columbia; and 


Moves this Honorable Court to consolidate this case with said Case 
No. 21167 for the purposes of proceedings in this Court, and for grounds 
therefor says that such consolidation will avoid the multiplication of 
paper in the file for service upon Opposing counsel and for Opposition of 
this Appellant to the motion of Appellees to dismiss, this Appellant adopts 


and prays that the Court consider as if filed herein the opposition to said 


motions to dismiss filed in said No. 


21167. 


Respectfully submitted, 


F. JOSEPH DONOHUE 

THOMAS S. JACKSON 

EDMUND D. CAMPBELL 
JOHN L. LASKEY 
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Certificate of Service 


ft hereby certify that a copy of the foregoing and annexed Opposition 


to Motion to Dismiss and Motion to Consolidate was mailed, postage prepaid, 


dads 


this 


day of August, 1967, to William M. Kunstler, Esq., 618 D Street, 


N. E., Washington, D. C.,.Attorney for Appellees, and David G. Bress, Esq., 


United States Attorney for the District of Columbia, United States Court- 


house, Washington, D. C. 20001. 
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Copy hereof served by mail this 
sist day of July, 1967, to William 
those Esq. r 618 D St. > FLEE. r 
on, D. ., Attorney fo 
Plaintiffs. ; meet 


Attorney for Defendants and Intervenors Hansen et al 
eee 8 


CARL F. HANSEN, individually and as Superintendent of Schools 

of the District of Columbia, CARL SMUCK as a member of the. 
AaSWwucr A Loifknson 

Board of Education of the District of Columbia and REVEREND 

WILLIAM D, JACKSON, .MARGARET G. CARTER, KATHERINE McKAY 

WILKINSON, CHARLES TAIT TRUSSELL and WOODLEY G, TRUSSELL, 

DR. MICHAEL MANN DUFFY and CAROLINE C. DUFFY, REVEREND 

ERNEST R. STEVENS, ROBERT ay NELSON and BARBARA A, NELSON, 

VAN H. SEAGRAVES and ELEANOR SEAGRAVES, JOHN R. IMMER and 


MARJORY J. IMMER, WILLIAM E, WELD, JR. and JANE WELD, RICHARD 
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PRAECIPE 


United States District Court 
for the District of Columbia 


them > Ne Gy Ofi weet Fs or Meee ead nae 1967... 


Civil ; 
vs. 
Action No. 82 ~ 66 Beal hha Nadas 


EDMUND D. CAMPBELL, F. JOSEPH DONOHUE, 
THOMAS S. JACKSON, and JOHN L. LASKEY 
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Copy hereof served by mail this 

Zist day of July, 1967, to William 
M. Kunstler, Esq., 618 D St., N.E., 
Washington, D. C., Attorney for 3 
Plaintiffs. . Address A101 _K St., 4. W., Washington, D. ©. 20006 


Attorney for Defendants..and.Intervenors.Hansen et al. 
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UNLTED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JULIUS W. HOBSON, individually and 
on behalf of JEAN MARIE HOBSON and 
JULIUS W,. HOBSON, JR.«, et al., 


ANG] 
Appellees, No. aues 


-against-= 
CARL F, HANSEN, et al... 


Appellants. 


MOTION TO DISMISS APPEALS 


Appellees, by their attorneys, respectfully move 
to dismiss the purported notices of appeal filed in the 
United States District Court for the District of Columbia by 
CARL F, HANSEN, individually and as Superintendent of Schools 
of the District of Columbia, CARL SMUCK as a member of the. 

Aarrance 4 Loifhuson 
Board of Education of the District of Columbia and REVEREND 
WILLIAM D, JACKSON,.MARGARET G. CARTER, KATHERINE McKAY 
WILKINSON, CHARLES TAIT TRUSSELL and WOODLEY G, TRUSSELL, 
DR. MICHAEL MANN DUFFY and CAROLINE C. DUFFY, REVEREND 
ERNEST R. STEVENS, ROBERT E. NELSON and BARBARA A, NELSON, 
VAN H. SEAGRAVES and ELEANOR SEAGRAVES, JOHN R. IMMER and 


MARJORY J. IMMER, WILLIAM E. WELD, JR. and JANE WELD, RICHARD 


a, a 


Amlig ; j 
lox | Ouax | 


A. HENDRICKS and DAWN C. HENDRICKS, REVEREND and MRS. 


CLEVELAND B. SPARROW, on the grounds that: 


1. All purported appellants except CARL F,. 
HANSEN, as Superintendent of Schools of the District of 
Columbia, and CARL SMUCK, are not and were not parties to 
the action below; 

2. All purported appellants lack sufficient 
standing to institute said appeals; 

3. There is no case or controversy existing 
between appellees and these appellants or some of them; 

4, The decree appealed from is not binding on 
these appellants or some of them; 

5. The issues sought to be raised by the purported 
appeal are moot as to these appellants or some of them; 

6. The issues sought to be reviewed by these 
appellants or some of them are insubstantial; and 

7. The notices of appeal, or some of them, do not 
conform to the requirements of Rule 73 of the Federal Rules 


oc Civil Procedures 


A fpe [lees (2s: “CS te Oval Agu OTE 


espectfully submitted, 


Dated sam July. 2/29 1900 ; 
ussinecens DeGe (Oar ee 
WILLIAM M, KUNSTLER 
618 De Stars Nec 
Washington, D,C. 


WILLIAM M. KUNSTLER 
ARTHUR KINOY 

511 Fifth Avenue 

New York, New York 10017 


Attorneys for Appellees 
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MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT''OF MOTION OF APPELLANTS 
TO DISMISS THE APPEALS HEREIN 


Rule 73 of the Federal Rules of Civil Procedure 
Snyder v. Buck, 340 U.S. 15 
Switzer ve Marzall, 95 F. Supp. /21 


Earle v. United States, 152 F. Supp. 554 
Mayer v. National Missle Electronics, nics? Ontre 2dacOt 


De Korwin ve First National Bank of Chicago, 235 F.2d 630 


Bodkin v. United States, 266 F.2d 55 

Elterich ve Arndt, 27 P.2d 1102 

Moore's Rules of Federal Practice, 73:13 

American Jurisprudence, Appeal & Error, $233 , 

Sam Fox Publishing Co., Inc. v. United States, SLefe) WER: ee) 
Blocker v. Board of Education, 229 F, Supp. 714 


Sutphen v. United States, 342 U.S. 19 


Allen v. County School Board, 28 F.R.D. 358 
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The "position that “this sinieus. ‘urtae would. present in its brief 


(which cotati ‘oon: os otherwise be De eanat the couee Me the 
proper role of the Courts in-reviewing decisions of school boards, 
particularly as they relate to the educational policy to be adminis- 
_ tered 20, “ay school” mf 2 imeem 

at seenise OF the clear and: present Ganger . ‘the pa rie ‘Court’ 3 go 
decision poses to the role viol hevstact eno0s ipa as educational 
Ds ae in our country, and anne none ‘of the feria parties 
te seni action _enee the viewpoint of local school boards in 


this expenses the National School Boards Association oneraie be 


., heard to aueak in behalf of ‘the nation‘ $ Racal hoarse as pores 


Hon Seg consent of ‘the puutice to its sining sai 


fantail 
py accordance: with Rule. 486), eian Association has asked for 


uriae brief. 


This consent having been ‘adie 3 to by ini’ for the appellants but 
mL Gonind ¥Y. counsel for the appellee, the Association —aneg <p ahingy 
leave of the Court to file an Salcus brief. | 

Accordingly, the Netional minal Boards Keedtakhen veepeatfuliy 


requests that leave. be. leman to FOAM a cprie? ginigus curiae. 0 


mt alts 


“Respectfully submitted, 


COUNIHAN, CASEY & LOOMIS 


f. Riley Casey’ » 

. Attorneys Ese wat GRY” ‘Sehoo! 
Boards Association... 
1000 Connecticut Avenue, N, W. 
Washington, D.C. 20036 


) 


sn ave 


The position that this amicus curiae would present in its brief 


(which position would not otherwise be before the Court) is the 
proper role of the Courts ra reviewing decisions of school boards, 
particularly as they relate to the educational policy to be adminis- 
tered in any school system. 

Because of the clear and present danger the Trial Court's 
decision poses to the role of local school boards as educational 
policy-makers in our country, and since none of the present parties 
to the action represents the viewpoint of local school boards in 
this litigation, the National School Boards Association should be 


heard to speak in behalf of the nation's school boards as amicus 


curiae. 


In accordance with Rule 18(4)(1), the Association has asked for 


the consent of the parties to its filing an amicus wwiae brief. 


This consent having been agreed to by counsel for the appellants but 
denied by counsel for the appellee, the Association hereby requests 


leave of the Court to file an amicus brief. 


Accordingly, the National School Boards Association respectfully 


requests that leave be granted to file a brief amicus curiae. 


Respectfully submitted, 


COUNIHAN, CASEY & LOOMIS 


E. Riley Casey 

Attorneys for National School 
Boards Association 

1000 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
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ends, 


ARTICLE I 


ARTICLE II 


Section 1. 


Section 2. 


Section 3, 
Section 4, 


Section 5, 


Section 6, 


®) on w ray 


CONSTITUTION AND BY-LAWS. 
of the 
NATIONAL SCHOOL BOARDS ASSOCIATION 


1233 Central Street, Evanston, Illinois 60201 


‘ 


(as adopted by NSBA Delegate Assembly, April 26, 1966) ” 


CONSTITUTION 


Recognizing that the nation's future is dependent on the complete education of its youth, that in unity there is 
strength, and that exchange of ideas is important at all times; that coordination of effort on the part of all edu-. 


- cational forces interested in the betterment of education is necessary; and that school boards are ina strategic, position to bring 
- about needed improvements in public education; we believe a National School Boards Association will aid in accomplishing these . 


NAME OF THE ASSOCIATION The Association shall be called the "National School Boards Association." 


THE PURPOSE OF THE ASSOCIATION The purposes of the Association shall be: 
RENEE ASSOCIATION 


To promote the general advancement of education for the youth of the United States. 


To study the educational programs of the different states and to disseminate related information as a service func- 
tion to the State School Boards Associations and the membership, 


To encourage the most efficient and effective organization and administration of the public schools. 


To work for the adequate financial support of the public schools. 


To study educational legislation Proposed in Congress to the end that the various State School Boards Associations 
and the membership may be informed of such legislation; further, to express and to endeavor to make effective the 
collective will of the membership regarding national needs in education. 


To implement and accomplish such programs or proposals consistent with the purposes of the Association, as may 
be approved by vote of the Delegate Assembly or by the Board of Directors. 


ARTICLE III 


Section 1, 


MEMBERSHIP 


The membership of the Naiionai School Boards Association shail be comprised of Active members and other classes 
of members. 


A. 


Active Members shall be State School Boards Associations which have been approved for membership by the 
Delegate Assembly and which have paid annual dues. 


(l) The term State School Boards Association as used in this Constitution shall include associations of the pub- 
lic school boards in the several states of the United States, and the public boards of education of those states 
which have a single board of education. The term United States shall include the fifty states, the District 
of Columbia, and offshore flag areas of the United States. 


(2) Dues for active members shall be as determined by a two-thirds vote of the delegates present and voting 
at the Annual Meeting. 


(3) All active members are entitled to such rights, privileges, powers and services as established by action 
of the Delegate Assembly. 


There may be other classes of non-voting membership for other organizations and individuals. Such special 
classes of membership shall be restricted to organizations or individuals who may not be eligible for member- 
ship in a state school board organizations or individuals who may not be eligible for membership in a state 
school board association. The qualifications, rights and dues of these other classes of membership shall be 
as determined by the Board of Directors. ; : 
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fhe undersigned hereby certifies thet a copy of the foregoing < 


Motion for Leave to Pile e Brief Amicus Curiae has been served this 


a eceeeeeeiaial 


Gay of April 196@ on the following: 


Thomas $§. Jackson, Esq. 
i761 K Street, H.W. 
Washineton, B.C. 


Villian M. Kunstler, Esq. 
Sil Pifth Avenue 
New York, New York 10017 


Jerry Db. Anker, Esc. 
1750 K Street, NW. 
Weshington, D.C. 


E. Riley Casey 
Counihan, Casey & Loomis 
1pe6 Connecticut Avenue, N.W. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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CARL SMUCK, | 3 
Meneileanct : 
Ve : Now 21, 167 
JULIUS HOBSON, et al., 
Appellees. : 
St uP ee) te Se 
CARL HANSEN, et al., 
Appellants, 
Ve No. 21,168 
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JULIUS HOBSON, et al., 


Appellees, 


MaOn la lLeO SN 


Pursuant to Rule 19(c) of the Rules of this Court, appellees 
respectfully move this Court for an enlargement of their time in 
which to present oral argument on June 26, 1968, the scheduled 
date thereof, In support of their motion, appellees wish to point 
out that, not only are two appeals involved, but they involves isuues 
of fact and law arising from a protracted trial which resulted in some 
7000 pages of testimony and scores of exhibits. Moreover, the complex: 
factual and legal issues ERIS ENE of, such far-reaching importance 
and significance, that counsel for popaliese are of the opinion that 
they cannot be adequately presented within the normal thirty minutes 


allotted for oral argument. Lastly, the appeal also includes certain 


preliminary matters such as standing of appellants, the splitting of 
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certain causes of action for trial by a single judge rather than 
by a three-judge district court and the denial by that single judge 
of a "motion for disqualification" that will necessarily consume 
additional time for oral argument. 
In view of the above, appellees respectfully move the 
Court for an enlargment of their time in which to present oral arg- 
ument from thirty to sixty minutes, 
No previous application for the relief requested herein 
has been made. 
DOL 4/Z re 
WILLIAM M,. KUNSTLER 
1680 Ingleside Terrace, N.W., 
Washington, D.C. 


Dated: June 3, 1968 


CERTIFICATE OF SERVICE 
The undersigned hereby certifies that a copy of the within 
motion was served by prepaid United States Mail upon Thomas S, Jackson, 
Esqe, 1701 K, Street, N.W., Washington, D.G. on June 3, 1968. 
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WILLIAM M. KUNSTLER 


Dated June 3, 1968. 
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NOTICE OF APPEAL, 73 (B) 


United Siates District Court for’ the District of Columbia 


Pele 2 ED 
JUL 17 1967 


ROBERT M. STEARNS, Clerk 


JULIUS W. HOBSON, et al., 


Plaintiffs 
vs.: CiviL No. 82-66 
CARL F. HANSEN, Superintendent of 
et al., Defendants 
NOTICE OF APPEAL 
Notice is hereby given this 17th = day of July , 19 67, that 


Carl C. Smuck, a member of the Board of Education of the District 
of Columbia 


= 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the | 19th day of June » 19 67 


‘in favor of. the plaintiffs 


against said defendants and all other defendants except the Judges of this Court. 


F. JOSEPH DONOHUE, THOMAS S. JACKSON, 
EDMUND D. CAMPBELL, JO 


Attornerbfor 
Carl C. Smuck, meyiber of the Board of 
Education of th strict of Columbia 
c/o JACKSON, GRAY & LASKEY 


170L K Street, NeW. 
| Washington, D. C. 20006 


F. Joseph Donohue, Esq. 
503 D Street, N. W. 
Washington, D. C. 20001 


Thomas S. Jackson, Esq. Wi d 
1701 K Street, N. W. 


ce M, Kees Polar & 24 
Washington, D. C. 20006 Ue 
MODS, Gee Civ | Wi Ww, 
Edmund D. Campbell, Esq.- Wty /, rare. 
Southern Building : 
15th and H Streets, N. We cae 
Washington, D. C. 20005 Gera Cs renew eee a 

x, f) ze ne LEER“. 

Jonn L. Laskey, Esq. of G Sion 
L7OL K Street, N. We Cali 
Washington, D. C. 20006 Orel & Ves S05 
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